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MR. JUSTICE MOODY 


By Hon. HERBERT PARKER 


HEN William H. Moody accepted a 

nomination as member of the Fifty- 
fourth Congress, mingled with an unani- 
mous sentiment of confidence in the excel- 
lent public service he would surely render 
to his country, there was an often expressed 
regret that the Bar of Massachusetts was to 
lose an advocate and lawyer, already marked 
as of conspicuous ability and of constantly 
growing power and influence. 

Essex County, of preéminent fame in our 
jurisprudence because of the distinguished 
judges and lawyers she has given to the 
state, had produced no son, who, in promise 
and actual accomplishment, was held in 
greater respect or higher repute, either in 
the community or in the courts of justice. 

That Mr. Moody himself deplored the 
prospective interruption of his professional 
work, and his retirement from interests upon 
which his mind and heart were alike concen- 
trated, is well known to those friends with 
whom he spoke freely. Modest as he was, 
and is, in his estimate of himself, thinking 
only of the joy in the completion of one ser- 
vice, as he passed to like accomplishment of 
the next, he never stayed to contemplate his 
own attainments, or to give even the briefest 
pause for self-commendation; yet he could 
not have been unconscious of the extraordi- 
nary and deserved professional success he 
had secured. He was advised of it by the 
verdicts of juries in almost daily trials; it was 
declared to him by the rescripts of the Su- 
preme Court, again and again, affirming the 
conclusions of his legal sagacity, and of his 
compelling force in presentation and argu- 
ment of propositions sustained by his wide 





research in the law, and made, often for the 
first time, applicable to some new phase of 
litigation, or to the establishment of some 
important property or personal right. 

He was called, by his election to Congress, 
to a wholly new and untried field of duty. 
He realized that he was leaving associations 
very dear to him, and, for a time at least, lay- 
ing aside congenial labors which had excited 
and engaged his earnest and exclusive effort. 
To many of us he said in going, that it was 
but for a brief time, and he consoled himself 
for what he spoke of as a sort of exile, by the 
thought of his‘early return to his profes- 
sional work, which he assured us was the sole 
ambition and desire of his life. 

We saw better than he then did that he 
must inevitably become such an active and 
vital part of the administration of national 
affairs, and be so compelled to have respon- 
sible participation in their progress as to for- 
bid his withdrawal, even if he would. The 
event was inevitable; his constituents would 
not permit him to surrender their commis- 
sion, nor could he abandon great causes, 
which he had undertaken, to the defeat 
which must have been sustained without his 
tireless, powerful, and constant support. 

His tenure in office as Representative in 
Congress had not run its course before he 
was called to undertake the administration of 
the world-encircling duties of Secretary of 
the Navy; from thence he was summoned to 
assume the enormous and exacting responsi- 
bilities of the office of Attorney-General of 
the United States; from thence, at last, to 
take the oath of highest service and most 
exalted authority that citizen can ever as- 
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sume, on the Bench of the Supreme Court of 
our nation. 

Not then are we to read his life story as it 
might have been forecast in the volumes of 
the reported decisions of the courts of Massa- 
chusetts, admirable as that record certainly 
would have been, nor is it to be marked, as 
we had thought it to have been, by distin- 
guished professional or public achievements 
within the borders of his native state. 

Distinctly of the type, but the highest type, 
of New England character and intellect, we 
have no surprise, but only pride and gratifi- 
cation in the almost unprecedented series of 
honors that have been worthily conferred 
upon him, and though we cannot now write 
of him from the impulse of that daily obser- 
vation which we might have enjoyed, we 
venture to believe. knowing the unchanging 
fidelity of his love for his native soil, that he 
rejoices, as we do, in his New England birth- 
right, heredity, and environment, and we are 
confident that our countrymen have realized 
and have recognized as proudly as we do 
the virtue and the value of that heritage. 

No one who has known Mr. Justice Moody, 
as we must now entitle him, can think or 
speak of him without the warmth of ardent 
friendship; dominant and obvious as have 
been his intellectual powers, the humanity of 
the man, the generous qualities of friend and 
associate have been no less conspicuous and 
constant; yet there need be no fear that the 
prejudice of friendship can over-color the 
impressive incidents of his life, manifest to 
the world. In this instance friendship does 
not create or imagine incidents or qualities, 
we do but take note of them as they have 
been demonstrated, and in their own light 
contemplate their significance. 

Graduated from Harvard University in 
the class of 1876, he had proved himself a 
brilliant and diligent student. He had also 
taken active and enthusiastic part in the joys 
of outdoor life and of athletic sport, an inter- 
est still keen as ever in his later years. He 
completed his preparation for the Bar at the 
Harvard Law School and in the office of the 





late Richard H. Dana, who had done equal 
battle with Rufus Choate, the most brilliant 
of the sons of Essex. Of Mr. Moody’s exam- 
ination, conducted under the old system of 
oral interrogation by members of the Bar, it 
is related that his wide reading, marvelous 
accuracy of memory, and readiness of state- 
ment had almost confused his would-be in- 
structors, who, with discreet expedition, 
admitted him to practice with highest com- 
mendation. 

We have sought in vain for the story of 
his first case, its nature, its procedure, and 
its result. That it brought him many and 
constant clients is certain, and that is the 
significant and desirable event of a young 
lawyer’s first trial. He instantly gained pub- 
lic recognition for sagacity, fidelity, ability, 
resourcefulness, and success in litigation, for 
always as a trial lawyer he has shown his 
supremest excellence. In the early years of 
his practice he was elected district attorney 
for the county of Essex, and the Common- 
wealth never had more fearless or more effi- 
cient prosecuting officer. A recital of the 
notable cases he conducted would far out- 
run the necessary limitations of our space. 
The conviction of the Haverhill officials for 
corrupt conspiracy is a never-to-be-forgotten 
proof of his extraordinary power of marshal- 
ing facts before a jury, and there was a no 
less notable triumph in his sustaining the 
verdict before the Supreme Court. Great 
moral, even physical courage, was required 
of him in this prosecution, brought against 
persons of much influence, of widely ex- 
tended relations in the community, reaching 
even to personal friends and associates of 
the prosecutor. The qualities of the future 
Attorney General were markedly forecast in 
many aspects of these proceedings. 

The case which brought Mr. Moody into 
widest public recognition was that of the 
trial of Lizzie Borden of Fall River for the 
murder of her parents. He was retained for 
the Commonwealth in association with Dis- 
trict-Attorney Knowlton, late attorney gen- 
eral of this state. The evidence relied on by 
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the prosecution was in large part circum- 
stantial, of course most safely convincing if 
its predicates are established, but requiring 
logical powers of the highest order for its 
presentation. We have had frequent occa- 
sion to consult the verbatim reports of 
this trial, and it is to be regretted that they 
cannot yet be published, for more instruc- 
tive discussions on contested points of evi- 
dence are not to be found in any books than 
those contributed by Mr. Moody in this case. 
His arguments are evidently, for the most 
part, extemporaneous, yet they disclose his 
singularly accurate and concise diction, his 
clear, forceful, and convincing analysis; in- 
deed, it will excite wonder in the lawyer who 
reads the records that the contentions of 
the Commonwealth in some particulars were 
not sustained by the court. The result of 
the trial must have been much affected 
by the exclusion of some evidence offered 
by the state. Certainly Mr. Moody’s argu- 
ments for its admission, and the weight of 
authority offered in its support, have left 
regrets that the issue could not have come 
for final decision to the full court. 

Before Mr. Moody’s departure for his con- 
gressional service, he had become one of the 
very first trial lawyers in the state, ranking 
even with those whose fame is part of the 
proud history and tradition of our Bar. 

He knows his fellow-men, his perceptions 
are as keen as his human sympathies, and 
his alert mind gave him wonderful control 
over hostile witnesses, who céuld neither re- 
sist nor elude his attacks in search of the 
truth. His cross-examinations are among 
the finest example of that most effective, yet 
most hazardous, feature of a trial. His 
arguments on fact were as convincing as the 
result of chemical analysis, precise as mathe- 
matical demonstration, aggressive, invigor- 
ated by caustic comment on the errors or 
misconceptions of his adversary, enlivened 
by shrewd humor, exhibiting always the sav- 
ing quality of an infallible common sense. 
He had regard always to the tribunal before 
which he presented his cause, as well as to 
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the cause itself. Sincere, earnest, unpreten- 
tious, his vigorous, upright manhood was as 
potent in bringing him success at the Bar as 
it has been, and is, in making him one of the 
commanding figures in our national life, hold- 
ing the unquestioning confidence of Presi- 
dent and of people. 

In Congress he served no novitiate of 
passive acquiescence in party policy. Trained 
to the highest capacity in debate, he was at 
once the recognized equal of his most experi- 
enced colleagues. His influence was imme- 
diately felt on the floor, in committee room, 
and in conference. He had inflexible faith in 
the genius of New England, conscious, even 
rejoicing, in its stern and somewhat provin- 
cial morality. Through absolute candor 
and readiness to consider other view points, 
even other prejudices, however, he won the 
confidence, respect, and affection of those 
whose party and political principles were the 
very antitheses of his own, qualities which 
gave effect to his effort in as high degree as 
his acknowledged mental powers and influ- 
ence. Intimate and trusted confidant of 
that astute parliamentarian and party leader, 
Mr. Cannon, he was easily among the first of 
the leaders of the House of Representatives. 
He boldly challenged and fearlessly de- 
nounced the disfranchisement of the negro 
in the South, and demanded that the offend- 
ing states should suffer the logical penalty 
of what he declared to be a plain evasion of 
the spirit and principle of the Federal Con- 
stitution. Independent in decision and ac- 
tion, he sometimes differed, frankly, with 
his political associates, and often in con- 
tested election cases successfully disputed 
decisions of committees which were tainted 
by political prejudice or interest in behalf of 
his own party. He fearlessly adhered to the 
conclusions which his own judgment dictated, 
nor ever surrendered such conclusion to per- 
sonal or political interest. Not otherwise 
would he have held himself fit representative 
of Massachusetts; not otherwise would he 
have deserved or retained the unwavering, 
enthusiastic approval of his constituents. 
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Throughout his entire active life, and espe- 
cially since so much of it has been given to 
public service, he has been conspicuous in 
the national and state campaigns. His rep- 
utation as an orator, the universal esteem of 
the people, made him one of the foremost 
and most effective advocates of the policies 
of his party. The enthusiasm of his own 
neighbors in the towns of Essex was no 
greater than that which attended his ap- 
pearance before vast meetings of his fellow 
citizens of the West or of the Pacific coast. 

Four times elected to the lower House of 
Congress, tireless in his devotion to those 
duties, he gained wide knowledge of the 
varied administrations of national affairs. 
It was not surprising that one who had so 
long looked out past the capes of the Merri- 
mac to the ocean, should have been called to 
direct the courses of our ships at sea. He 
knew the brave men who sailed out of Glou- 
cester to the stormiest waters of the world. 
He had heard from their lips the tales of 


heroism that Connolly has made immortal. | 
the office, requiring both learning in the law 


He had the most profound and real interest 
in the welfare of the seamen, and in the 
maintenance of our navy at the highest de- 
gree of efficiency in ships and men, and in 
the extension and protection of our commer- 
cial interests the world over. With charac- 
teristic energy, diligent study, investigation, 
and observation, he fitted himself to conduct 
with admirable success the administration of 
the Navy Department. He sought only the 
counsel of those best qualified to aid him. 
He adopted only that which should respond 
to the most rigid requirements of efficient 
service. 

The coming years shall testify to the wis- 
dom of his foresight in the strategic estab- 
lishment of naval stations in Caribbean and 
Pacific seas. With the universal approval 
of his countrymen, he discharged the duties 
of Secretary of the Navy, and then was 
called to assume even weightier cares and 
responsibilities. 

Coming to his own best loved field of 
effort, he assumed the duties of chief law 





officer of the nation, for throughout all the 
diversities of experience in public office, his 
dominant impulse, instinct, and ambition, 
has been to give his life service to the admin- 
istration of the law. 

The Attorney General sits constantly by 
the side of the President. With no cabinet 
officer has he more close or necessarily con- 
fidential official relations. Though upon a 
word or message of the Secretary of State, 
incident to foreign diplomatic relations, 
peace or war may be the issue, yet the utter- 
ance of that portentious word awaits the 
advice of the Attorney General. 

The ultimate exercise of the authoritative 
functions of the Secretary of the Interior, 
affecting industrial questions of highest im- 
portance to millions of citizens, the adoption 
of a measure relating to the national funds 
or currency by the Secretary of the Treasury, 
touching the very life currents of national 
finance, again depends upon the final sanc- 
tion of the Attorney General. Such are the 
ordinary cares, such the normal duties of 


and incessant attention to the executive con- 
trol of the national affairs. 

When Mr. Knox, in June, 1904, after a 
brilliant administration, gave place to his 
successor, one of less energy, courage, and 
self-reliance than Mr. Moody might well 
have been appalled by the forecast of duties 
that lay before him. No complacent enjoy- 
ment of the prestige of a powerful and hon- 
orable office, nd superficial approval of the 
individual work of a multitude of subordi- 
nates, was either possible from the condition 
of public affairs, and the aroused sentiment 
of the people, or tolerable to the man who 
had so undertaken a task of signal impor- 
tance at a truly critical period in the history 
of our country. In the days of Hamilton, 
the Treasury Department was doubtless the 
field of most momentous executive action, 
and so we believe during the past few years 
the Department of the Attorney General has 
been the scene of executive responsibilities 
of the very first importance. 
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The accumulations of unmeasured wealth 
by corporations, a result, in part, legiti- 
mately due to extraordinary national pros- 
perity, had excited grave apprehension in 
others than those who denounce all acquisi- 
tions of property in which they have no 
share. Students of political economy were 
rightfully alarmed that activities of corpo- 
tate ambition or avarice threatened to over- 
throw the protective barriers and safeguards 
of the law itself, and to build up a dominion 
of wealth that would array class against 
class, by arrogance of power upon the one 
side, and oppression and despair upon the 
other.’ Such fears, well or ill founded, 
aroused an intense popular agitation, r€ason- 
able at least, in the belief that unrestrained 
combinations of wealth or corporate energy, 
especially in relation to the production or 
distribution of the necessities of life, or to 
the agencies of transportation, were a serious 
menace to the welfare of the country. 

Combinations and monopolies of a magni- 
tude never before conceived in finance, or 
industrial enterprises, were in efficient oper- 
ation through the instrumentalities of cor- 
porations, themselves the creatures of the 
law. Federal and state legislation, at best 
a laggard behind the tireless energy of self- 
interest and desire for gain, had sought, with 
more or less effective phrase, to restrain a 
manifest, existent, and increasing evil. The 
Congress, reflecting a popular demand, 
enacted the ‘““Sherman Anti-Trust Law”’ and 


‘ the so-called ‘‘ Elkins Rebate Law,”’ dealing 


with the subject, in so far as it lay within the 
limitations of federal jurisdiction, necessarily 
confined, for the most part, to territorial and 
interstate commercial conditions. But the 
written law, unless it be animated by the 
vigorous life of executive action, might as 
well be inscribed upon the walls of the sealed 
tombs of Assyrian or Theban kings. Unless 
it be put into fearless, relentless execution, 
it is truly but a dead letter, as a stone given 
to a people crying for bread. 

The anti-trust laws required for their en- 
forcement a plan of campaign, a policy, an 





activity, as extended in operation as the 
field of the evil they sought to eradicate and 
punish. Any isolated action must have been 
futile. Sporadic proceedings by district at- 
torneys, at best, changed the scene rather 
than the nature of the wrong. From the 
Attorney General with his commanding view 
point, his control of the entire operation of 
the law, successful plan and action must 
emanate. Mr. Attorney-General Olney, type 
of the finest quality of New England lawyer 
and statesman, Mr. Attorney-General Knox, 
accomplished lawyer of great experience and 
resource, had instituted many proceedings in 
law and equity, criminal and civil, but the 
great work had only intermittent and indif- 
ferent success. Never was greater opportun- 
ity offered, never graver responsibility com- 
mitted to public officer, than to the new 
Attorney General succeeding Senator Knox. 
The vigorous enforcement of the law meant 
far more than an incident, favorable or un- 
favorable, to a political party. The issue 
was to determine whether corporations, 
through the power that the law had given 
them, and through the magnitude of their 
interests so acquired, could ignore or subvert 
the law itself. 

Soberly, gravely, with a concentration and 
sagacity that omitted no detail of exact and 
careful investigation and preparation, that 
neglected no consideration of the vast re- 
sources of wealth and intelligence, con- 
trolled by the offenders, the Attorney General 
entered upon a series of prosecutions, many 
of which have already resulted in the com- 
plete vindication of the law and the cause of 
the people. It was at once manifest that 
his acumen and learning as a profound law- 
yer had ripened into fullest development 
rather than deteriorated through the varied 
duties of his public life. 

Encouraged by the ardent sympathy of 
the President, assisted by the special appro- 
priation of five hundred thousand dollars, 
he has pursued wrongdoers from the scenes 
of their defiant or secret misdeeds, in the 
phosphate fields of Florida to the mining 
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camps of Alaska, from the oil wells of Ohio 
to the lumber yards of the Hawaiian Isands. 
With relentless energy he has followed the 
trail of the monopoly from state to state, 
and torn the truth from the deceptive lan- 
guage of traffic agreements with great rail- 
road corporations, and revealed the forbidden 
rebates, however hidden, or by whatsoever 
innocent name it sought apparently innoc- 
uous expression. 

We are justified in claiming that his devo- 
tion to a great purpose has been attended 
with a notable measure of success, which has 
come from his stern condemnation of the 
violation of the law whose minister he is, 
from his unswerving fidelity to duty, from 
his sincere belief in the justice of his cause, 
and from his ardent faith in the principle 
that our government is established to pre- 
serve and defend the equal rights of all men 
under the law. 

Following almost the very words of his 
earnest exposition and statement of the law, 
in arguments that will be remembered in the 
traditions of our courts, it has been estab- 
lished by final adjudications: 

That the buying of raw material in differ- 
ent states, manufacturing and again selling 
it beyond the state of its manufacture is 
interstate commerce and is within the pro- 
hibition of the Sherman law. 

That a corporation formed for the purpose 
of holding securities, and so the control of 
competing public service corporations, is a 
mere subterfuge, and so cannot escape the 
restraints of that law. 

That a corporation may be required “to 
disclose to the public authority, by whose 
favor it lives, its books and records, showing 
its manner of business, and that it cannot 
plead immunity against self-incrimination. 

We cannot attempt to present even a sum- 
mary of the docket of the cases instituted or 
carried forward by him. Decisions have 
been obtained giving absolute assurance to 
the people that the supposed reign of the 
destructive trust and monopoly approaches 
its end, and the people have come to know, 





at last, that the law is mightier than its 
creatures. Through the insistence of the 
Attorney General, those offenders to whom 
a fine of whatever magnitude would ap- 
pear to be a mere financial incident of their 
profitable business, have ruefully discovered 
that law breaking means personal ignominy, 
hardship, and mortification of the flesh. 

Mr. Moody quickly apprehended that the 
rebates allowed by the railroad systems were 
used as a most potent, though elusive, factor 
in the maintenance of monopolies and un- 
lawful trusts. He has used the provisions 
of the Elkins Act with constant and far- 
reaching efficiency, as is manifest in the sig- 
nificant recital of twenty-seven indictments 
presented for receiving rebates, resulting in 
seven convictions, one acquittal, and nine- 
teen cases pending; twenty indictments for 
granting rebates, with four convictions. In 
one case a defendant corporation was fined 
forty thousand dollars, two individual de- 
fendants ten thousand dollars each, two cor- 
porations were each fined fifteen thousand 
dollars, and one corporation penalized in the 
sum of one hundred and eight thousand dol- 
lars, and individual defendants subjected to 
a fine of six thousand dollars. Five indict- 
ments were presented for conspiracy to ob- 
tain rebates, a form of proceeding where, 
upon conviction, the penalty of imprison- 
ment might be imposed, and from these 
prosecutions three convictions have resulted 
with aggregate fines of thirty-six thousand 
dollars and with terms of imprisonment in 


the jail. 


Even this brief epitome of the service and 
achievements of the Attorney General must 
include at least a passing reference to his 
attention to other cares of scarcely less mo- 
ment. He has had historic share in solving 
or forecasting many of the complex and 
ominous conditions of our insular relations, so 
delicate and so pregnant with issues which 
no man can fully anticipate. To so construe 
our Constitution as to make it embrace both 
citizens and subjects and still preserve its 
intrinsic character, has required a power of 
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discrimination in interpretation for which 
even the Attorney General’s genius might not 
have sufficed but for the authority of the 
Supreme Court. Under those decrees he has 
been the safe adviser of a governor-general 
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istration has moved those whose policies are 


opposed to those of his own party to words 
of unanimous approval. And so, fittingly and 
deservedly, without taint of partisanship or 


| prejudice, he has been elevated to a seat of 


in dealing with the subtile races of the mys- | 


terious East who can have, as vet, little 
comprehension, either of the spirit or the 
benefits of our laws. Again he has had occa- 
sion to enforce our American statutory enact- 
ments upon the foreign soil of Panama, 
where the laborer has learned to know the 
same protection as that won for the toiler 
within our own states. 

A vigorous man with vigorous mind, with 
strong heart and physique, alone’ could have 
sustained the burden of care and the strain 
of effort that were the constant attendants 
of his two years of memorable service as 
Attorney General. If anyone shall captiously 
assert that we have used terms of eulogy 
rather than discriminating analysis in this 
story, we are justified by the mere recital of 
facts, and by the reflection that his admin- 


judicial authority now world wide both in 
territorial and moral jurisdiction. 

We are wont to deplore the fact that the 
learning, wisdom, and effort, even of the 
most eminent men cannot survive to those 


' who outlive them, and that there can be no 


accumulations of experience and knowledge, 
through the added quota of each human 


| life. Happily this reflection does not here 


depress us, for we are assured that through 
the coming years, in his contributions to the 


| decisions of the court, there will be left, proof 
| against fading memory, the permanent evi- 


dences of his sound learning, virile con- 
science, and inflexible justice, which are the 
living, vivid characteristics of Mr. Moody 
as lawyer, legislator, cabinet officer, and 
judge. 


WorcestTER, MAss., January, 1907. 
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CONSTITUTIONAL ASPECTS 


OF EMPLOYERS’ 


LIABILITY 


LEGISLATION 


By Ernst FREUND 


HE subject of employers’ liability bids 
fair to remain before our legislative 
bodies until at least the standard of the 
English Workmen’s Compensation Act of 
1897 shall have been approximately reached. 
In the meanwhile, the example of Germany 
and of other countries of continental Europe 
will keep before the public mind compul- 
sory insurance as the ultimate solution of 
the problem of protection against accident. 
For this solution we are certainly not ready. 
For it is difficult to conceive of a legal 
requirement to contribute to an insurance 
fund that would be practically or consti- 
tutionally justifiable without covering a 
territory at least coextensive with the 
ordinary range of the migration of work- 
men. Insurance in other words must be, 
as it is in other countries, national; but 
national legislation is in America for the 
present obviously impossible. The whole 
subject of compulsory insurance must there- 
fore be relegated to a somewhat remote 
future. 

Even the adoption of the principle of the 
English legislation will involve a wide 
departure from the common law, and as 
such, like any other radical innovation, will 
have to justify itself as being conformable 
to constitutional limitations. The require- 
ment of due process has practically come to 
mean that the legislature may enact noth- 
ing that is at variance with elementary 
principles of justice. It requires consider- 
able care to adjust a new idea in legislation 
to these principles— more care than our 
methods of statutory enactment are sure to 
warrant. The new plan may appear plausi- 
ble enough as an abstract proposition, while 
its elaboration in terms of a statute may 
reveal serious flaws and perhaps enough of 
injustice to invite judicial condemnation. 





It is therefore an advantage that the ques- 
tion of the validity of employers’ liability of 
a very advanced type can be discussed on 
the basis of a bill which speaks with some 
degree of authority. 

In pursuance of a resolve of the legisla- 
ture of Massachusetts of 1903, a committee 
was appointed to examine and consider 
the laws concerning the legal relations 
between employers and employees. This 
committee embodied in its report, dated 
January, 1904, a bill, which is based in its 
main features upon the English act of 1897. 
This bill was introduced in the sessions of 
1904 and 1905, but failed to pass. 

The bill makes every employer belonging 
to one of the classes specified by it, liable 
for any personal injury happening to an 
employee while performing duties growing 
out of or incidental to his employment, 
unless the injury be due to the employee’s 
own wilful or fraudulent misconduct. The 
employment must be on, or in, or about a 
railroad, a street railway, a factory, a work- 
shop, a warehouse, a mine, a quarry, engi- 
neering work, or any building which is being 
constructed, repaired, altered, or improved 
by means of a scaffolding, temporary stag- 
ing or ladder, or being demolished, or on 
which machinery driven by steam, water, or 
other mechanical power is being used for the 
purpose of the construction, repair, or 
demolition thereof. The act provides for 
payment of lump sums in case of death, and 
for weekly payments in case of total or 
partial incapacity. Maximum amounts are 
fixed, and the weekly payments are subject 
to review from time to time. All questions 
arising under the act as to liability to pay, or 
amount or duration of compensation, are to 
be settled by arbitration. The employee 
has his option to proceed independently of 








wei 








wee 


EMPLOYERS’ LIABILITY 81 





the act to recover damages, where he has a 
cause of action by common law or by other 
statutes. 

This brief statement of the main pro- 
visions of the bill suggests at least three 
difficulties which require consideration: the 
mode of procedure by which controversies 
are to be decided, the list of employments 
to which the act is to apply, and the rule 
of absolute liability which the bill adopts. 

1. It will be noticed that the bill makes 
no provision for trial by jury. The arbitra- 
tor is to have the powers of an auditor (§ 23 
of bill); but while ordinarily, under the 
statutes of Massachusetts, the report of an 
auditor appears to be only prima facie 
evidence of the facts found by him, the 
present bill provides that the memorandum 
filed by the arbitrator shall for all purposes 
have the same force and effect as a judgment 
of the court, subject to correction by order 
of a justice of the Superior Court (§ 26 of bill). 

How can this exclusive method of settling 
disputes under the act be reconciled with the 
Massachusetts Declaration of Rights, which 
guarantees trial by jury in all controversies 
concerning property, and in all suits between 
two or more persons, except in cases in 
which it has heretofore been otherwise used 
and practiced? 

It is true that the workman submits 
voluntarily to the act, since his common 
law remedies, if any, remain intact; if he 
wishes to avail himself of the benefits of the 
statute, he may have to take them upon 
such terms as they are offered. It may 
therefore be that he cannot complain of any 
violation of his constitutional right to trial 
by jury. 

It is otherwise with regard to the employer. 
It may be more advantageous to him to go 
before an arbitrator than before a jury, but 
it is still more advantageous to escape 
liability altogether; while therefore he might 
be willing to waive a jury, if he could be 
compelled to submit to some tribunal, the 
denial of the right to jury trial may be used 
by him to have the whole act declared un- 





constitutional. This has been the fate of 
measures of other states which sought to 
compel submission to arbitration (State v. 
Divine, 98 N. C. 778, St. L. I.M. & So. R. R. 
Co. v. Williams, 49 Ark. 492). It would 
incumber the operation of the act very little 
if the employer were given his constitutional 
right to demand a jury, since there would be 
little inducement for him to avail himself 
of it. 

2. The second questionable feature of the 
proposed legislation is its scope as shown 
by the list of employments to which it is to 
apply. The selection of the railroad busi- 
ness for a burden of liability heavier than 
the ordinary has been upheld as legitimate, in 
view of the obvious danger to life and limb 
which is inseparable from it (see especially 
174 U.S. 76). The English act of 1897 was 
made to apply to a number of industries that 
had previously by reason of their hazard- 
ous character, been subject to statutory 
regulations... But what principle underlies 
the list of trades and employments of the 
Massachusetts bill? If it may not be de- 
manded that all equally dangerous kinds of 
work be included, at least it should be re- 
quired that all employments which the bill 
selects should show some special feature of 
danger. How on this principle can the in- 
clusion of every workshop be justified? 
There are simple handicraft trades carried 
on without the use of mechanical power 
which present no special hazard whatever. 
In these the employer is placed under strict 
liability, while the much more dangerous 
employment of the dock laborer is outside 
of the bill. To impose a heavy economic 
burden upon the small tailor or baker, from 
which the proprietor of a great mercantile 
establishment or hotel is exempt, is a dis- 
crimination which it is difficult to justify. 

It is well known how often the singling 
out of certain trades or avocations has been 
a stumbling block to legislation, how readily 

1 It is true that this basis of selection was aban- 


doned when, in rgo0o0, the law was extended to all 
agricultural employments. 
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the courts have seized upon the element of 
discrimination to annul inconvenient stat- 
utes. To avoid this very obvious risk, a 
workmen’s compensation act ought to be 


based upon some clear and intelligible, and , 


as far as possible unimpeachable, principle 
of classification. Sucha principle, however, 
is not apparent in the Massachusetts bill. 

3. The third difficulty to which attention 
should be called concerns the manner and 
extent of the application of the essential 
principle of the bill, namely, the rule of ab- 
solute liability. 

It is clear that the liability created is quite 
independent of fault, for not even proof of 
an irresistible force, or of an act of God, 
will relieve the employer, but only the wilful 
or fraudulent misconduct of the employee. 
The bill therefore goes beyond the measure of 
liability established by the first radical acci- 
dent legislation, that imposed upon railroads 
by the Prussian law of 1838, which allowed 
the defense of inevitable outward accident, 
and the principle of which has since been 
extended in Germany to other hazardous 
employments. It hardly goes, however, 
beyond the English act of 1897, under which 
the workman loses his right to compensation 
if the injury is due to his own ‘ 
wilful misconduct.”’ 

A statute of Nebraska imposes upon rail- 
road companies, with reference to their pass- 
engers, a rule of liability at least as rigorous 
as that of the Massachusetts bill; for it ex- 
cepts only cases where the injury results 
from the violation on the part of the pas- 
senger of some express rule of the company, 
or from his criminal negligence, which has 
been defined as flagrant and reckless dis- 
regard of one’s own safety, and indifference 
to injury liable to follow. The validity of 
the statute has been sustained both by the 
highest court of the state and by the Su- 
preme Court of the United States (183 U.S. 
582). The federal Supreme Court has also 
recognized the rule of absolute liability in 
case of damage done to property by fire 
escaping from railroad locomotives (165 


‘serious and 





U. S. 1). On the other hand, the absolute 
liability, irrespective of negligence, of rail- 
road companies for live stock killed or 
injured by the operation of trains has gener- 
ally been held to be unconstitutional (58 
Ala. 594, 8 Mont. 271, 6 Utah 253, 5 Wyo. 
430, 2 Idaho 540, 1 Wash. St. 206, question 
left open in 18 Colo. 600). In view of the 
decisions in the live stock cases, it cannot be 
said that the validity of absolute liability 
is settled beyond question, even within the 
narrow limits of existing legislation. 

But the example of railroad liability is 
not a sufficient support for the proposed 
Massachusetts legislation. The railroad busi- 
ness is not only exceptionally hazardous, 
but it is regularly carried on upon such a 
scale, that the burden of meeting the risk of 
accidental losses that must be expected to 
arise in connection with its operation, may 
be justly treated as part of its legitimate 
expense account. 

The Massachusetts bill, however, applies 
to every workshop in which manual manu- 
facturing labor is carried on. But to a 
small concern the basic principle of abso- 
lute liability, that he should bear the losses 
ordinarily accompanyingan undertaking who 
reaps the main benefit from it, finds only a 
very imperfect application, if any. The 
resources of the small employer are often 
not materially greater than those of his 
employees, and, if so, it is altogether unjus- 
tifiable to visit upon him the consequences 
of their carelessness when he himself has 
used the utmost care. The English De- 
partmental Committee on Workmen’s Com- 
pensation, in its report of 1904, very for- 
cibly calls attention to the hardship inflicted 
upon the small employer by the Workmen’s 
Compensation Acts of 1897 and r1goo: 

“The financial position of a small farmer 
and the possible ruin that might be entailed 
upon him in the event of a serious accident 
happening to a laborer employed by him 
should be considered. For instance, a small 
farmer may not possess £300 capital and the 
annual profits from his farm available for 
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the support of himself and his family may 
not exceed £52 a year, and yet he might be 
called upon to pay the maximum compensa- 
tion of £1 a week during period of disable- 
ment, or £300 in case of death arising from 
an accident to a laborer to whom he was 
paying harvest wages, which would absorb 
all his available income for a lengthened 
period, or the whole of his capital.”’ 

And further, in view of the fact that in 
all but the very largest establishments, abso- 
lute liability means indirectly compulsory 
insurance, and that insurance companies 
often fix a minimum premium: ‘‘A small 
farmer who only employs an extra man for 
the haytime may not pay more than {£10 
a year for labor, and one who employs, 
say, a lad all the year round and a man 
for the haytime, may not exceed £25 in 
his outgoings for labor, and yet either 
would have to pay as much for a policy 
as an employer who pays £100 or £150 
in wages.” (English Report, §§ 279, 
292-294.) 

Under the Massachusetts bill the hard- 
ship to the small employer would even be 
greater, since the amounts payable are 
higher. It fixes the maximum of weekly 
payments at $10, while in England it is £1, 
t.e., less than one half; the maximum 
amount payable to dependents in case of 
fatal accident at $2000, while in England 
it is £300, t.e., one fourth less; the expenses 
of burial and last sickness at a maximum 
of $200, while in France the maximum is 
frs. 100, 2.e., one tenth of the amount pro- 
posed for Massachusetts. The liberality of 
the framers of the Massachusetts measure 
is out of proportion to the difference in 
money value or standard of living. 

If the heavy burden placed by the Eng- 
lish law upon the small employers has not 
been felt as an intolerable grievance, it is 
only because, as the Committee Report in- 
forms us, with regard to them, the act has 
remained in practice inoperative. But an 





American court would be compelled to in- 
quire whether the impracticability of the 
measure does not point to a radical defect 
in its principle, and it might possibly come 
to the conclusion that a rule that can be 
sustained when applied to an industrial 
establishment conducted upon a large scale 
may be opposed to that equality of right 
which the Constitution guarantees, when it 
becomes a question simply of making A 
bear the burden of B’s misfortune. 

Even, therefore, if the absolute liability of 
railroad companies were universally or un- 
qualifiedly conceded, it would not commit 
any court to the wholesale acceptance of the 
principle in all other possible applications. 
If the proposed bill should meet the approval 
of the legislature, the courts of Massachu- 
setts, in passing upon its validity, would 
have before them a novel problem and a 
free hand in dealing with it. And it is diffi- 
cult to see how this particular measure, in 
view of the objections pointed out, can be 
sustained. 

It is, however, also true that none of these 
objections presents insuperable obstacles. 
The necessary provision for jury trial would 
probably not seriously interfere with the 
operation of the act; a more intelligible prin- 
ciple of selection of employments could easily 
be found, and, above all, employers on a 
small scale should be relieved. This would 
be in accordance with the legislation of 
Germany, France, Italy, and other coun- 
tries. The discrimination in favor of the 
small employer has also received the sanc- 
tion of the Supreme Court of the United 
States (185 U.S. 203), so that it would be 
constitutionally safe. The bill proposed 
for Massachusetts goes beyond the rule of 
liability recognized in any other country, 
and there is no good reason why the first 
American movement in the right direction 
should not be of a more conservative 
character. 


Cuicaco, ILL., January, 1907. 
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THE BALTIMORE COURT HOUSE 


By GERTRUDE B. Knipp 


HALLENGING immediate attention by 
its impressive dignity, its classic beauty, 


the Baltimore Court House has been in-: 


vested with additional interest since the 
great fire of two years ago which ate out 
the heart of the business section of the city. 
The building stands at the very edge of the 
burnt district; the office buildings that were 
separated by a narrow footway from its 
west front were burned to the ground, and 
the skyscrapers facing the south front were 
left blackened shells. That the Court House 
was not destroyed was due partly to the 
heroic efforts of the men who stubbornly 
fought the advance of the flames, and partly 
to a fortunate veering about of the wind. 
The building was designed by the Balti- 
more architects, J. B. Noel Wyatt and 
Wm. G. Nolting, and occupies an entire 
block. In general, the plan followed is that 
of a hollow square, with wings across the 
center. It is 312 feet long, 191 feet wide, 
and at its highest point measures 105 feet. 
It was erected at a total cost of $2,250,000. 

The Renaissance classic style of architec- 
ture chosen by the designers made possible 
a building in which beauty of line and im- 
pressiveness of form have been harmoni- 
ously combined. Their plan was realized 
in white marble, and if Giotto’s Tower is a 
poem, a building like this Hall of Justice 
possesses the qualities of the epic. Of its 
many strikingly beautiful features the great 
loggia with its eight huge monoliths, over 
the main entrance on Calvert Street — the 
east front of the building — is the first to 
catch the eye. The other entrances while 
less imposing, are entirely in harmony. 
The great doors beneath the loggia are of 
bronze, and the vestibule into which they 
open is of rare beauty, with its many arches 
and vaults springing from piers of Old Con- 
vent Sienna marble. Broad stairways of 
Tennessee marble and of beautifully wrought 





bronze lead to the mezzanine floor and to 
the two upper stories. The corridors are 
finished in marble, polished Italian and 
white marble prevailing, but monotony has 
been avoided by the treatment of the main 
vestibules in mellow tinted Numidian and 
Sienna marbles. The court rooms are fin- 
ished in marble or in hard woods, and the 
qualities of dignity and appropriateness 
which characterize the exterior are equally 
striking traits of the interior. As was fit- 
ting, the skill of both designer and builder 
was especially lavished on the room set 
apart for the Supreme Bench, an imposing 
rotunda-like apartment in which the gleam 
of warm hued marbles, in columns and 
panels and alcoves, is taken up and reflected 
back by the rich dark woods of the furnish- 
ings. All of the city courts, the record 
offices and other offices connected with the 
courts, are under the one roof. The bar 
library is housed in the building, also, in 
apartments in which quiet richness of finish 
combines with architectural fitness. 
When the building was completed and 
turned over to the city early in January, in 
1900, all that was lacking to round out its 
beauty were mural paintings which should 
suggest typical events or periods in the his- 
tory of city or state, or should symbolize 
the purposes of the structure itself. <A 
beginning was soon made, and three of the 
representative American mural painters have 
been engaged on the decorations, so far — 
Charles Yardley Turner, Edwin H. Blash- 
field, and John La Farge. As Mr. Turner is 
a native of Baltimore, though not at present 
a resident, and as his early art training was 
received at the Maryland Institute, it was 
especially appropriate that he be chosen to 
do the first decorations that were placed 
in the building. He was afterwards com- 
missioned to do another series, and the two 
constitute the decoration of the vestibule 
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leading to the criminal court. For his first 
theme, he selected the landing of Leonard 
Calvert and the Maryland colonists, at the 
mouth of the Potomac in the spring of 1634. 


a squaw and a brave test with eager curi- 
osity the strange new implements. In the 
third panel the artist has indicated the 


| determination of the colonists to make their 





THE EDICT OF TOLERATION, |649 


By Edwin H 


Blashfield 





Copyright, 1903, J. W. Schaefer 


WASHINGTON RESIGNING 


By Edwin H. 


Governor Calvert is represented in the central 

panel in the group, bartering with the 

friendly tribe of Indians, the Yaocomicos, | 
for the strip of land the colonists received | 
from them in exchange for axes, hoes, and | 
cloth, and on which they founded the city | 
of St. Mary’s. The domestic side of Indian 
life is suggested in another panel in which 


HIS COMMISSION, !783 
Blashfield 


home in the new land, in a picture in which 


| a little family group is watching a departing 


ship. 

For the subject of his second series, Mr. 
Turner chose one of the most dramatic 
incidents in colonial history, the Maryland 


| tea-party, which differed from the historic 


Boston function in taking place in the 
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broad daylight and 
without any at- 
tempt at masquer- 
ading. And no 
single event could 
have suggested 
more succinctly the 
protests of the 
Marylanders at the 
oppressions of the 
Mother Country 
than does the burn- 
ing of the brig 
Peggy Stewart with 
its cargo of tea, in 
the harbor of Ann- 
apolis, on October 
18, 1774, by its 
owner, 
Stewart, at the 
instigation of his indignant fellow-colo- 
nists. Charles Carroll, of Carrollton, as the 
leader of the “Committee of Safety,” is 
represented in the foreground of the central 
panel. Opposite him is Dr. Charles Alex- 
ander Warfield, then a young man in his 
twenties, but the 
leader and spokes- 
man of that fear- 
less band of patri- 
ots who erected a 
gallows before the 
home of the owner 

of the brig, and, 
with this object 
lesson before -his 
eyes, told him that | 
theonlyalternative | 
to hanging would 
be his burning of | 
the brig. Anthony 
Stewart, in his shirt 2/2776" 220 
sleeves, stands out 


John La Farge 


clearly in the adjoining panel, while in the | 
third picture a group of men and women | 
in the picturesque garb of the time watch | 
the conflagration from the lawn of the | 
Stewart house. The brig itself is suggested | 








MAHOMET 
By John La Farge 


by the clouds of 
smoke and_ the 
flames that curl 
upward in the 
background. 

In the Peggy 
Stewart series, as 
in the Calvert 
series, the pictures 
are fitted into the 
panels into which 
the wall is divided 
by its lining of 
golden tinted Nu- 
midian marble pil- 
asters, and _ its 
Sienna wainscot- 
ing. There are 


Anthony §%7#8%;, 1990, NUMA no breaks in the 
eg By John La Farge 


composition, sub- 
sidiary groups occupying the less import- 
ant spaces. The figures are life size, and 
the entire composition covers a _ space 
about sixty feet in length. Russet tones 
give the dominant note to the pictures, and 
the color harmonies of the corridor, the 
mellow’ golden 
; lights of the pol- 
£ ished marbles, the 
i i: deeper more varied 
4 tones of the paint- 
ings, have an allur- 
ing charm that the 
reproduction in 
black and white 

can only suggest. 
Mr. Edwin H. 
Blashfield, to whom 
the commissions to 
decorate the room 
of the Court of 
Common Pleas and 
the Circuit room 
were given, is represented by two paint- 
ings that are strikingly dissimilar in con- 
ception and in execution. In the one 
he has pictured Washington resigning his 
commission as general-in-chief of the army, 
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December 23, 1783, 
to the national 
Congress then in 
session at Ann- 
apolis. For the 
other, he has gone 
back to the begin- 
nings of Maryland 
history, and has 
represented the 
Edict of Toleration 
promulgated by 
the Maryland col- 
onists in 1649. In 
the Washington 
series, the color- 
ing is fresh, vivid, 
and unrestrained. 


boldly from the background, with almost 





Copyright, 1906. 


John La Farge CONFUCIUS 


By John La Farge 


figure that is break- 
ing a rod. The 
logical followers of 
a proclamation of 
peace, Prosperity 
with the horn of 
plenty, and Com- 
merce, are pictured 
to the right of 
the commander-in- 
chief of the army. 
In one of the side 
panels, officers of 
the infantry, artil- 
lery, and cavalry 
are depicted pre- 
senting arms; and 


The figures stand out | in the other are a magistrate in wig and 


startling vividness, an effect for which the | forces. 


unrelieved flatness of the wall surface is 


largely responsible. 


ing is much richer. 


and restful. The 
Washington series 
is dramatic, but 
the Edict makes a 
stronger and more 
direct appeal artis- 
tically. 

As to the signifi- 
cance of the pic- 
tures, both subjects 
have been treated 
symbolically rather 
than historically. 
In the central panel 
of the Washington 
series, Washington 
is represented as 
placing his commis- 
sion at the feet of 


an enthroned figure of Columbia. 
female figure opposite, garbed in the col- 


ors of the state, 


gown, with representatives of the allied 
The symbolism of the Edict of 
Toleration is best explained in Mr. Blash- 


In the Edict the color-  field’s own words read at the unveiling 
It is quiet, subdued of the painting: ‘‘ What I intended to sug- 


Copyright. 1906, LYCURGUS 
John La Farge By John La Farge 


| 








| the Commonwealth). 


gest was simply 
Lord Baltimore 
commending his 
people to Wisdom, 
Justice, and Mercy. 
Wisdom holds out 
the olive branch of 
peace to the toler- 
ant. Behind Lord 
Baltimore, a Cath- 
olic priest and a 
Protestant pastor 
hold between them 
the Edict of Toler- 
ation. A negress 
and an Indian 
squaw crouch be- 
hind Baltimore, 
and lay hold of 


The | his mantle of gold and black (the colors of 
To right and left and 


typifies the Common- | in the side panels are other figures of colo- 
wealth of Maryland. War, sheathing her | nists introduced simply to fill out the compo- 
sword, is seen back of this figure, and Resist- | sition decoratively. At the side of Justice 


ance to Oppression is symbolized by the | a boy holds a shield with the date 1649, the 
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year of the edict. In the center of the 
decoration, a nude boy holds the scales level, 
as a symbol of equity, and points upward at 
the motto of the Baltimores, ‘‘ Thou hast 
covered us with the shield of thy good will.”’ 


Confucius, Numa Pompilius, Lycurgus and 
Mahomet. He has used some of the richest 
colors on the artist’s palette, but they are 
transmuted into satisfying harmony through 
the mediumof the clear gold of the back- 





Turner 


Copyright, 1902, by C. Y. 


BARTER WITH INDIANS FOR LAND IN SOUTHERN MARYLAND, | 634 
By C. Y. Turner 





THE BURNING OF THE PEGGY STEWART, ANNAPOLIS, MD., 1774 
By C. Y. Turner 


The background is woodland with a sugges- 
tion of the Bay.”’ 


Quite different again are the La Farge | 
paintings, which are set in the spandrels in | 


the vestibule at the western front of the 
building. Like the Turner corridor, this too 
is lined with Numidian and Old Convent 
Sienna marbles, which make a rich setting 
for the mural decorations, in which Mr. 
La Farge has pictured the ancient lawgivers, 


ground. His characterizations are distinct 
and forceful, and each of the groups makes 
a direct personal appeal. He has chosen to 
select the source of inspiration rather than 
symbolize the utterance of decree, and in 
each instance a discriminating regard for 
both history and tradition distinguishes his 
conception. Confucius, for instance, ap- 
pears seated upon the traditional apricot 
altar, which is symbolized by the tree in 
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the background. He is accompanied by 
two attendants, and is represented as draw- 
ing inspiration for his reflections from the 
music of the kin, the instrument he holds 
on his lap. Lycurgus is pictured in the act 
of consulting the oracle at Delphi to obtain 
divine sanction of his laws to the Spartans, 
before he disappears from the knowledge of 
men. Numa Pompilius listens to the wis- 
dom which falls from the lips of the nymph, 
Egeria, and Mahomet, heavily veiled, sits 
between the two favorite grandsons who, 
according to tradition, became his play- 
fellows in Paradise. The conventional en- 
closure of a garden and the symbolical 








cypress and palm appear in the back- 
ground. 

These decorations by Turner, by Blash- 
field, and by La Farge are but the beginning 
of what the future holds in store, it is hoped, 
for the Baltimore Court House. If the 
fulfillment of the future measures up to the 
promise made by present achievement, and 
there is every reason to believe that it will, 
this epic in stone, through the agency of the 
mural artist, is destined to become not only 
a profoundly inspiring reminder of the in- 
heritances from the past, but a source of 
inspiration to ennobled living as well. 

BALTImorE, Mp., January, 1907. 
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THE MERCY OF THE COURT OF BURGOMASTERS AND 
SCHEPENS 
(STATE v. JASPER ABRAHAMZEN & HENDRICK JANZEN’) 


By Lee M. FriEpMAN 


VEN as far back as the early Dutch days 
New York was an attractive port for 
sea-tossed mariners. The liquor was good, 
the public houses many, and the people easy- 
going, and inclined to wink at the ordinary 
social relaxations with which jolly sailor folk 
were wont to celebrate the successful ending 
of a long three months’ voyage from the 
Fatherland. In the good old days of the 
administration of the Honorable Cornelis 
Van Tienhoven, in the office of schout,? New 
Amsterdam had been famed at home and 
abroad as a “‘wide open”’ town. But the 
steady-going, solid burghers had demanded 
a reform. They charged corruption in the 
police. The Honorable Cornelis was re- 
lieved from service, and left for parts un- 
known. Thereupon “‘the Commalty, and 
Burgomasters & Schepens’’ of New Amster- 
dam all dutifully petitioned the Honorable 
Peter Stuyvesant, the director general, and 
the Honorable Council of the New Nether- 
lands for the appointment of some “‘honor- 
able, learned, and fit, person from among the 
Burghery, or inhabitants,” as sheriff of this 
city, ‘‘to fill the vacancy.” 

It took time, but the reformers were 
patient. By 1663 the old churchwarden, 
Pieter Tonneman, was in full swing as schout, 
and New Amsterdam was no longer a place 
where the thirsty could tipple after hours, or 
godless joy run riot unsuppressed. 

The new order was well established by the 
April day of 1663 when the good ship 
The Purmerland Church from Amsterdam 
dropped anchor in the lower harbor of the 
city. It had been a long and a hard voy- 
age. The sailors lusted for the land and 
there was no keeping them aboard until the 


14R.N.A. 231. 
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ship could anchor next morning at the West 
India Company’s dock. The cook, and the 
boatswain, the carpenter, the sailmaker, the 
cooper, and each and every sailor man of 
them all, made for the shore for a jolly night 
in town. Old Jasper.Abrahamzen, the sail- 
maker, and Hendrick Janzen, the cooper, 
were even more eager and jollier than the 
voungsters of the crew. They remembered 
the good old days long ago which they had 
spent in little New Amsterdam. With these 
days in mind, after the fashion of sea folk, 
they had fed the youngsters of the ship on 
stories of the joys and attractions they 
would show them when once again they 
landed. 

Dismay and despair, however, were their 
lot. The taverns had closed for the night. 
Not a drink, not even supper could they get, 
and all the time their money was burning . 
holes in their pockets. When they bom- 
barded the inn doors, the virtuous publicans 
from upper windows sadly warned them to 
be off. The faint-hearted among them re- 
turned to their ship. The bolder spirits 
wandered around until hunger drove them 
back. Finally there were left only Jasper 
and Hendrick, and in desperation and to 
save their reputations, as good and true 
sailor men, they resolved to force the situ- 
ation. 

“With great violence, force and hostility” 
they broke into the house of Rendel Huit, 
and ‘demanded from, forced and threatened, 
yea, with a naked knife, the aforesaid Rendel 
Huit’s wife, who was alone in the house, that 
she should give them to eat and to drink, 
notwithstanding she gave them for answer, 
that she had not any such, nor tapped. 
Wherewith, not being content, they went 
to the cupboard, and cut food for them- 
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selves against the aforesaid woman’s will 
and consent.” 

After they had eaten they proceeded to 
Joris Wolsy’s house where he was entertain- 
ing his good friends, Ely Douty and Ritzert 
Cornewel. With blows and violence Jasper 
and Hendrick forced themselves into the 
house; ‘‘demanding drink, so that the above 
named, Joris Wolsy and with him Ely Douty 
and Ritzel Cornewel, had enough to do to 
put them out of the house.” From there 
they visited the old house, formerly the tav- 
ern, and now the dwelling of a goodly old 
burgher, Herr Carel ‘Van Brugge. Here 
“they committed the same force and vio- 
lence, demanding drink from the above 
named Carel. Though Carel Van Brugge 
said he did not tap, and kept no taphouse, 
and that they should go away, they disre- 
garded this. They continued their violence 
in a manner indecent to be mentioned, so 
that the above named, Carel Van Brugge, 
assisted by the aforesaid, E!y Douty and 
Ritzel Cornewel, had enough to do, before 
they could get Hendrick Janzen and his 
associate out of the house, not without tear- 
ing a flap or fall of his unmentionables, 
which they removed in the shoving out of 
his body.” 

Not content with this, the precious pair 
then cut loose generally. They proceeded 
“with foul and bad words, unfit to be 
named” to abuse the Domine Drisius “and 
other honorables and respectable persons.”’ 
They assaulted “‘one Huybert Verschie,”’ and 
when the mate who had been sent to fetch 
them back to the ship came across them at 
last near ‘“‘the Weighscales,” they threat- 
ened him with a knife so that he was forced 
to flee for his life. By this time the whole 
town was aroused. As usual, the last man 
to appear on the scene was his Honor, the 
schout. With the help of half of the town 
the Honorable Pieter marched Jasper and 
Hendrick away to prison. There they sat 
for a day or two while the town hummed 





and buzzed with the excitment of it all. 
Then these poor. bewildered sailors were 
brought into court. In the presence of 
the schout, the herren burgomasters, and 
the schepens, they were interrogated, and 
cross-interrogated. ‘‘Of course, they did 
it.” ‘They admitted it all.’ ‘‘They said 
again they did it.”” ‘‘Then they answered 
yes to everything.”’ ‘“‘Why did they do 
it?” ‘Well, they just did it, that was all.” 

Such simplicity puzzled the good judges. 
They adjourned to think it over. Some one 
had a brilliant idea. They would enter a 
plea for each of the offenders. So formally 
they caused to be entered on the Court 
Records for each in answer to the respective 
complaints that, ‘“‘He answers, he has 
nothing against it, requesting mercy not 
justice.” 

Upon this plea the Honorable Court gave 
judgment “‘all this ought not, and cannot 
be tolerated or allowed in a well regulated 
place and city such as this is, where justice 
is administered, but must be corrected and 
punished as an example to other violent 
and disorderly persons, so that this city and 
place may be purged of all such. There- 
fore the court of this city, administering 
justice in the name, and on behalf, of the 
High and Mighty Lord States General of 
of the United Netherlands, the Honorable 
Lord Directors of the Privileged West 
India Company and the Honorable Director 
General and Council of New Netherlands, 
decree, as they hereby do,” that the above 
named Jasper Abrahamzen and Hendrick 
Janzen, for their committed violence, hos- 
tility, and villainies, shall be taken to the 
place where criminal justice is usually 
executed, and be there fastened to a stake, 
severely scourged, and banished for the 
term of twenty-five years out of this city’s 
jurisdiction; and further in the costs and 
mises of justice, which each prisoner shall 
pay before he is released. 

Boston, Mass., January, 1907. 
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A QUESTION OF RATIFICATION 


IN INSURANCE LAW. 


By FREDERICK T. CASE 


T seems to be the opinion more or less 
generally among insurance attorneys that 
even after loss an assured may ratify the 
unauthorized act of his broker or agent in 
obtaining for him a policy of insurance. 
Such is stated to be the rule in Mr. Clement’s 
recent book on fire insurance,! and as re- 
cently as last February a decision adopting 
this same rule was handed down at special 
term in the New York Supreme Court.’ 
In that case an insurance broker acting for 
a property owner had obtained for his prin- 
cipal certain insurance and had actually 
delivered the policies to him. His author- 
ity in the matter was of course thereby ex- 
hausted, and any further action on his part 
in relation to the assured’s insurance was 
wholly unwarranted and not binding.? But 
he was thereafter notified by one of the com- 
panies on the risk that its policy must be 
cancelled, as it declined to carry the risk, 
and he immediately made application in 
assured’s name for a like amount of insur- 
ance in another company, and the applica- 
tion was accepted. Before the assured heard 
of the transaction, his property burned, and 
thereupon he forthwith ‘‘elected’’ to ratify 
the agent’s act in taking out the additional 
insurance — and the learned judge sup- 
ported him in his election. After holding, 
from some evidence that does not appear, 
that the agent did have authority, the court 
said, without citing any cases however, 
that even apart from such authority, “the 
defendants cannot assert that the intended 
contract, made with the agent for the prin- 
cipal, was no contract, when the principal 
has confirmed the agency.” 
Any such doctrine produces a most anom- 


1 Clement on Insurance Vol. II, p. 481. 
2 Bauer v. Firemen’s Fund Ins. Co., N. Y. Law 


Journal, Feb. 2, 1906. 
8 Wilson v. New Hampshire Fire Ins. Co., 140 


Mass. 210. 





alous situation as far as the principle and 
theory of the law is concerned, and immedi- 
ately raises a protest from those who like to 
regard. the law as a science. For when was 
the contract completed? Surely not after 
the loss, because it is a clear principle of 
insurance law that one cannot take out in- 
surance on property that he knows is already 
destroyed. Surely not before the loss, 
because at that time neither the person 
insured nor any one having authority from 
him was a party to the contract or even 
knew of its existence. Thus there was no 
mutuality, and no meeting of minds until 
after the fire had happened, nor until there 
was no longer any property to which the 
insurance could attach, and then it was 
obviously too late to take out insurance. 
The situation is the same as if my neighbor, 
without consulting or notifying me, takes 
out a policy of insurance in my name upon 
my house. There is clearly no contract 
with me, for I never. consented or agreed to 
the insurance, knew nothing of its exist- 
ence, and of course cannot be required to 
pay the premium for it. Nor was my neigh- 
bor a party to the contract for he took it out 
in my name, did not agree himself to pay the 
premium, and did not for a moment claim 
or admit that he had any other interest or 
obligation in the contract than to obtain 
it for me. The insurance company, to be 
sure, believed he was my duly authorized 
agent, believed that there was a complete 
contract binding on it and on me, but their 
belief and their acting on that belief could 
not make such man my agent. The sum 
total of the transaction is that one of the 
two contracting parties never entered into 
the contract—a stranger purported to 
agree to it for him. If nothing else were 
ever heard of the policy of insurance so 
taken out except perhaps a suit by the in- 
surance company to recover the amount of 
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the premiums from the apparent assured, 
it would be readily admitted that there was 
no contract in existence. The insurer 
might possibly have a remedy against the 
person who deceived it, and persuaded it 
to issue the policy by representing that 
he was the agent of the assured, but 
there could be no contractual right be- 
cause no contract had ever come into 
being. 

It may be said, however, that all this dis- 
cussion is fanciful, and that an unauthor- 
ized person will not take out insurance on 
another’s property in that other person’s 
name except in the inconsiderable number 
of cases where the proper relief is a commis- 
sion in lunacy for the unauthorized agent, 
rather than litigation between the ostensi- 
ble parties to the contract. But this is not 
true, for there are at least three distinct 
instances of this sort of unauthorized action 
that are daily occurences in the insurance 
world. Perhaps the one most frequently 
seen is where an agent or broker takes out 
a policy as a renewal of one just expiring. 
He was authorized to take out the original 
one, and having kept the date of its expira- 
tion on his books, he assumes that the as- 
sured will desire a renewal. He accord- 
ingly takes out the new policy and offers it 
to the assured, who in almost every instance 
will ratify the act and take the insurance. 
Another instance is where the broker arms 
himself with a policy on a person’s property 
as a preliminary to asking that person for 
the privilege of acting as his agent in plac- 
ing his insurance — the idea being that his 
claims for the business will have greater 
force by reason of. being backed up by a 
policy already prepared and actually issued. 
The last of the three instances that I shall 
mention is that apparently involved in the 
decision of the New York Supreme Court 
above quoted. That is, where the agent’s 
authority has been exhausted by having 
taken out, and delivered to the assured, 
policies for the full amount that he was 





required to obtain. Thereafter he is no 
more an agent of the assured than a total 
stranger would be,’ and yet, upon learning 
that one company desires to get off the risk, 
he promptly applies for and obtains insur- 
ance in the name of his former principal to 
take the place of that which is to be can- 
celled. 

Usually, of course the assured learns of 
the supposed agent’s acts and either ratifies 
or repudiates them before loss and before 
the position of the parties has changed. But 
in the exceptional case loss happens before 
he learns of the insurance and consequently 
before he has become a party to the contract. 
And the question is, can he then ratify and 
take the benefit of his quasi-agent’s acts? 
The position of the parties has changed, 
insurance could no longer be granted by the 
company or obtained by the property owner 
—can he nevertheless by some retroaction 
and ratification do what he could not at 
present do? There was no completed con- 
tract of insurance between the parties before 
the loss and none could be made after the 
loss — will the insurer nevertheless be com- 
pelled, solely at the option of the other party, 
to pay for the loss, just as if there had been 
a binding contract? 

No very satisfactory answer to these ques- 
tions can be found in the authorities. As 
far back as the early year books and in the 
old Roman law we find the maxim ‘“rati- 
habitio retro turalitur et mandato comparatur,” 
and we find the courts down to the present 
day continually reiterating the doctrine 
that ratification of an agent’s acts amounts 
to the same thing as an original authoriza- 
tion. Even if this maxim is sound without 
qualification, still it and the decisions to like 
effect merely go to show the effect or result 
of ratification and do not even pretend to 


' Wilson v. New Hampshire Fire Ins. Co., 140 
Mass. 210; Herman v. Niagara Fire Ins. Co. 100 
N. Y. 411; Stebbins v. Lancashire Ins. Co. 60 N. H. 
65. 
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determine in what instances one may ratify 
and when one may not.' 

One of the earliest decisions as to ratifica- 
tion in insurance law is the well-known 
case of Hagedorn v. Oliverson.? There the 
plaintiff took out a policy of insurance “‘as 
well in his own name as for and in the name 
of all and every other person and persons 
to whom the same doth, may, or shall apper- 
tain, etc.”” One Schroeder, was the person 
interested in the property at the time 
of the fire, and he does not appear to 
have authorized or known of the insurance 
until after the loss, but the court held that 
he could recover for his loss, the action 
of course being brought in the name of the 
assured as trustee for Schroeder, the real 
beneficiary. But it should be carefully 
noted that here there was a completed con- 
tract between the insurance company and 
the person who had obtained the insurance 
in his own name and paid the premium, 
although, to be sure, it was largely, if not 
wholly, for the benefit of the undisclosed 
owner of the property. Le Blanc, J., in 
his opinion, said: ‘‘ This, it must be remem- 
bered, is a question between the plaintiff 
and the underwriter, and not Schroeder and 
the underwriter, and unless we saw that the 
underwriter would not have been entitled 
to retain the premium, we cannot say that 
the plaintiff is not entitled to his contract, 
unless it could be shown that this is a mere 
gaming policy.”” Thus the basis of the de- 
cision is that there was an actual contract 
in existence before the loss, and the only 
difficulty arising after the loss was as to who 
could enforce it. Under such circumstances 
the only real question is between the person 
who took out the policy and the one who 
claims to be the beneficiary for whom the 


1 On the subject of ratification generally see 
Professor Wambaugh’s article in the Harvard 
Law Review, Vol. IX, p. 60 et seq. It is not the 
purpose of the present article to take up the many 
conflicting views as to ratification generally, or 
indeed to do any more than consider ratification 
as applied to a single problem in insurance law. 


32M. &S. 485. 





insurance was effected, and, of course, as 
between those two, the beneficiary should 
be allowed after loss, as well as before, to 
elect to take advantage of the insurance 
which the other obtained for him. 

Precisely like the case of Hagedorn v. 
Oliverson are all of the other and later insur- 
ance decisions that are usually cited as the 
principal authorities for the general rule 
that even after loss an assured may in any 
case ratify the unauthorized act of his broker 
or agent in obtaining for him a policy of in- 
surance. For in each of those cases the 
person effecting the insurance was part 
owner or bailee and took it in his own name, 
and thus at once made a complete contract 
— although in each case it was for the bene- 
fit of an unnamed beneficiary, who later 
took advantage of it by a so-called ratifica- 
tion after loss. It must be obvious, there- 
fore, that upon these authorities alone the 
rule will have to be stated less broadly, and 
may well be worded thus: ‘‘Where a part 
owner of property, or a commission agent 
having it in charge, or any other person 
having an interest in the property, effects 
insurance in his own name for the benefit 
of himself and all others concerned, the lat- 
ter may even after loss ratify such act and 
elect to take advantage of the insurance.” 

This seems to be as far as any of the deci- 
sions go in permitting ratification in these 
cases, although it must be admitted that 
the language in some of the opinions is 
broader. For example, in Larsen v. Thu- 
ringia American Ins. Co.,? the Supreme Court 
of Illinois in a fire insurance case, said, ‘‘ The 
general rule seems to be, that one may ratify 
that which is done by another if he could 
have done the same thing in the first in- 
stance.”” In that case the assured’s broker 
or agent after exhausting his authority by 


1 Waring v. Indemnity Fire Ins. Co., 45 N. Y. 
606; Stillwell v. Staples, 19 N. Y. 401; Marts v. 
Cumberland Ins. Co. 15 Vroom (N. J.) 478; 
Southern Cold Storage Co. v. A. F. Dachman & Co., 
(Texas, 1903) 73 S. W. 545. 

(1904) 208 Ill. 166, 
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obtaining and delivering the desired amount 
of insurance to the assured, undertook to 
cancel or release the policy in suit and take 
out new ones in another company. The 
assured did not learn of this transaction until 
after the fire, and then he gave up the old 
policy, accepted the new one and was actu- 
ally paid for his loss under it. After that 
he endeavored to collect also on the old 
policy as well, and of course the court held 
that he had ratified the unauthorized act of 
his agent in making the substitution. The 
new policy was not in suit and the only rati- 
fication involved in the case, therefore, was 
that of the agent’s act in cancelling or releas- 
ing the original policy; the court merely held 
that the assured might at any time by rati- 
fying his agent’s acts give up and release his 
rights in the first policy, and no question of 
creating new rights by ratification came up 
or was considered. 

This question of one’s power to take ad- 
vantage after loss of a previously uncom- 
pleted contract of insurance has been neces- 
sarily involved in principle if not in precise 
terms in a number of decisions of which 
Stebbins v. Lancashire Insurance Company! 
is the leading case. There the assured’s 
agent had procured and delivered to assured 
certain policies of insurance, but later at 
the direction of one of the companies he 
undertook to give up its policy and to sub- 
stitute that of the Lancashire in its place. 
The assured did not hear of the transaction 
till after the loss, and then believing the 
substitution to have been effective, he 
elected to stand upon it, and brought his 
action upon the later substituted policy. 
But the court held against him, and in a 
unanimous and careful opinion said: 

“The Lancashire policy never became a 
binding contract. When insurance on the 
plaintiff’s building to the required amount 
had been secured in the Commercial Union 
and North British companies the plaintiff’s 
application had been filled, and no author- 
ity remained for placing other insurance, 


1 60 N. H. 6s. 





upon the property. The Lancashire policy, 
therefore, was unauthorized by the plaintiff, 
and, although written in good faith by the 
authorized agents of the company, and de- 
signed as a substitute for the North British 
policy, it could have no operative force until 
it was accepted by the plaintiff. It was not 
an acceptance of a proposition for a con- 
tract of insurance, like the case of a policy 
issued on a previous application, which, as 
in the cases cited by the plaintiff, takes effect 
upon the acceptance of the application. As 
neither the plaintiff nor his agent had any 
knowledge of the existence of the policy 
previous to the fire, it was not an existing 
contract of insurance when the loss happened 
and subsequent delivery was ineffectual to 
give it validity.” 

The court did not in so many words talk 
about ratification, but the facts clearly show 
a ratification (if there ever can be one) of the 
previously incomplete contract, and yet the 
court expressly refuses to allow a recovery, 
and gives as the ground of its refusal the 
fact that the new policy had not become a 
binding contract at the time of the fire, and 
that it could not become operative through 
subsequent delivery by the company’s agent 
to the assured. And to the same effect are 
a number of other decisions not necessary 
to quote, which were all in cases of attempted 
substitution of one policy for another by an 
agent who had no authority from the as- 
sured for the purpose.’ 

* Wilson v. New Hampshire Fire Ins. Co., 140 
Mass. 210; Martin v. Ins. Co., 106 Tenn. 523; 
Partridge v. Milwaukee Mechanics Ins. Co.; 13 
App. Div. (N. Y.) 519, 525; Lancashire Ins. Co. 
v. Nill, 114 Pa. St. 248, 251. In the last named 
case the court, after holding that the original 
policy was not cancelled by the attempted sub- 
stitution of the Lancashire policy for it, aptly 
summed up the situation ‘thus: “But if the 
Clinton policy was still in force on the 11th of 
August, 1882, two days after the fire, the action 
of Brown & Beggs (the insurance agents) in the 
delivery of the Lancashire policy as a substitute 
for that of the Clinton company, was a mere 
attempt to shift the loss from the company upon 
whom it had fallen to the other which, at the 
time of the fire, had assumed no responsibility.” 
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We can therefore make a further addition 
to our rule of ratification, and it will then 
read thus: ‘‘ Where a part owner of property, 
or a commission agent having it in charge, 
or any other person having an interest in the 
property, effects insurance in his own name 
for the benefit of himself and all others con- 
cerned, the latter may even after loss ratify 
such act and elect to take advantage of the 
insurance. But where an unauthorized agent 
or other stranger applies for and obtains a 
policy of insurance in the name of the prop- 





erty owner, and the latter does not ratify 
the agent’s act and accept the insurance 
before loss, there is no valid binding contract 
of insurance and the property owner cannot 
thereafter by ratification or otherwise ac- 
quire any rights against the insurer without 
the latter’s consent.” 

In this form it is believed the rule accords 
with theory and principle andjis supported 
by ample authority. 


New York, N. Y., January, 1907. 
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JAMES WILSON —NATION BUILDER* 


By Lucien HuGu ALEXANDER 
PART II 


HE Declaration of Independence a real- 

ity, Wilson’s energies, with those of all 

the patriot fathers, were at once concen- 

trated upon the herculean task of making 

that Declaration effective and Independ- 
ence a reality. 

Wilson was among the first to recognize 
the necessity for efficient military organiza- 
tion; and we can understand that the exam- 
ple of the strenuous Professor Ferguson at 
Edinburgh in urging the importance of a 
Scotch militia? had a powerful influence 
upon his course. For more than a year in 
advance of the Declaration of Independence 
fe had taken an active part in organizing 
a militia in Pennsylvania — “ Associators,”’ 
as they were called — and early in 1775 he 
raised a battalion of troops in his home 
county, Cumberland, receiving his commjs- 
sion as colonel of the same on May 31, 1775, 
and with which, in 1776, he took part in the 
New Jersey campaign. But the urgent calls 
for his services in Congress compelled him, as 
one of the chief executive officers of the gov- 
ernment, to devote himself to civil duties 
there. At that time, as is well known, Con- 
gress through committees discharged the 
executive duties which now devolve upon 
the President of the United States and his 
cabinet officers; and the Board of War, of 
which Wilson was an original member, really 
served in the capacity, as the President now 
does, of commander-in-chief of the army and 
navy. Such a system was cumbersome, 
responsibility was divided and could not 
readily be fixed. Wilson’s realization of its 
essential weaknesses in practical operation no 
doubt led him to propose a single executive 
for the nation in the great Constitutional 
Convention of 1787, and to insist upon it 
with all the vigor he possessed “‘as giving the 
most energy, dispatch, and responsibility.” 





1 Continued from the January number. 
2 P, 5 supra. 





The record of James Wilson’s services dur- 
ing the early years of the Continental Con- 
gress is buried in the original documents of 
the period. Historians have but little more 
than scratched the surface of the mines of 
revolutionary information, which are now so 
thoroughly, yet so slowly, being made acces- 
sible through the classification, indexing, and 
printing of the wealth of manuscripts by 
national and state authorities, historical soci- 
eties, and private enterprise, under the lead- 
ership of W. C. Ford, Chief of the Division of 
Manuscripts, Library of Congress. The true 
history of those stirring times is yet to be 
written; and no one has as yet explored the 
archives with a view to differentiating Wil- 
son’s services and isolating them in a con- 
nected narrative. But wherever brought to 
view, they gleam with scintillating bril- 
liancy, and the documents of the period are 
replete with testimony that the patriotic 
men of his time knew and valued his worth. 
It will be through the historian of the future 
that Americans will fully learn how much 
they owe to this wonderful man, who in the 
crisal years of 1775, 76 and ’77, though then 
less than thirty-five years of age, by untiring 
energy, infinite attention to detail and wise 
statesmanship, although battling against 
seemingly overwhelming odds, fostered 
among the people and in Congress those 
faint sparks of nationalism, which finally 
burst into flame and eventually made of the 
thirteen struggling colonies a great and 
powerful nation. 

The mere journal of the Continental Con- 
gress, while he was a delegate, is a startling 
index of how he labored and of what he did. 
It discloses that his influence constantly in- 
creased, and that gradually he became a mem- 
ber of every committee of vital importance 
and served on more than did any other dele- 
gate. That this is not generally known is no 
doubt owing to the fact that the indexing of 























viiw 


JAMES WILSON—NATION BUILDER 99 





the journal and other documents of the period 
is most deficient, necessitating a painstaking 
reading of the body of the record in order to 
get even clues to what he did. 

Commencing less than three weeks from 
the day he first took his seat in Congress, 
May 15, 1775, the journal discloses that he 
was elected by ballot with Rutledge, Jay, 
Lee, and Johnson, a member of the commit- 
tee of five, to consider and report upon an 
important communication from the Colony 
of Massachusetts Bay (June 3). Hesoon be- 
came a member of other committees: of 
three, to draft a communication on behalf 
of ‘Congress to the inhabitants of Jamaica 
explaining the situation (June 3); of five, 
with Philip Schuyler and Patrick Henry, 
concerning papers on Indian affairs, trans- 
mitted by the New York Convention, and to 
report steps to be taken for securing and pre- 


serving the friendship of the Indian Nations | 


(June 16); of five, with John Adams and 
Rutledge, on printing bills of credit, having 
plate made and contracting with the en- 
gravers (June 23). Within two months he 
was also unanimously elected with Benjamin 
Franklin and Patrick Henry, one of three 
commissioners to prepare articles to pacify 
the Indians (July 13). 

Then in quick succession he became a 
member of the following committees, inter 
alia: of one, concerning tent supplies, etc., 
for the army (July 19); of two, with Thomas 
McKean, to prepare bonds for the Continental 
treasurers to execute (July 28); of five, to 
inquire into the state of the Colony of Vir- 
ginia and to report provisions necessary for 
its defense (Nov. 10); of three, with Richard 
Henry Lee and Livingston, to draft a declar- 
ation in answer to sundry illegal ministerial 
proclamations concerning America (Nov. 13); 
of seven, with Rutledge, John Adams, Liv- 
ingston, and Franklin, to consider letter 
from Washington regarding disposal of such 
vessels and cargoes ‘“‘ belonging to the enemy, 
as shall fall into the hands of or be taken by 
the inhabitants of the United Colonies’”’ 
(Nov. 17); on plans for trade with the Indi- 








ans (Nov. 23); of three, with Livingston and 
Jay, Wilson, chairman, on thanks of Con- 
gress to the three generals in the Northern 
Department for their services (Nov. 30); of 
three, with Jay and Livingston, on letter 
from Lord Stirling (Dec. 8). 

During a part of this time he was away on 
business of the Colonies and a number of 
communications from him were received and 
acted upon by Congress. 

In 1776 his labors and influence increased. 
During that year he served, among other 
committees, upon the following, the member- 
ship of each being usually three or five, 
though sometimes but two: to take into con- 
sideration the state of the Colonies (Jan. ro) ; 
to prepare instructions for the officers in the 
recruiting service, of which Wilson was chair- 
man (Jan. 11); on letter from Washington 
(Jan. 15); to draft a letter to the Canadians 
(Jan. 23); to prepare an address to the inhab- 
itants of the United Colonies (Jan. 24); on 
sundry Indian affairs (Jan. 27); to contract 
for supplies for prisoners (Feb. 6); concern- 
ing support of prisoners (Feb. 6); to examine 
the capitulations entered into with prisoners 
and to see that they be observed, to have 
officers’ paroles taken and the orders of Con- 
gress punctually executed regarding prison- 
ers (Feb. 7); to contract for rations for troops 
(Feb. 8); to consider into what departments 
the Middle and Southern Colonies ought to 
be formed ‘‘in order that the military opera- 
tions of the Colonies may be carried on in a 
regular and systematic manner’”’ (Feb. 13); 
to report the best method of subsisting the 
troops in New York and the money necessary 
to send thither (Feb, 13). 

On Feb. 13 the committee on the address to 
the Colonies, appointed Jan. 24, presented its 
report. This report was written by James 
Wilson,' and although apparently unnoted 
by American historians, it is one of the most 
illuminating documents of the pre-Declara- 
tion period. James Madison, in a note to a 

1 See same in Wilson’s handwriting, ‘‘ Papers 
of the Continental Congress,” Vol. 24, folios 217- 
232- 
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copy of this address, in his note book No. 1, 
says: 

“This address was drawn by Mr. Wilson, 
who informed the transcriber [Madison] that 
it was meant to lead the public mind into 
the idea of Independence, of which the 
necessity was plainly foreseen by Congress.”’ 


This document from beginning to end rings 
with the spirit of patriotism and there is 
hardly a line but is worthy of repetition. 
Space, however, will permit of but a few quo- 
tations. At the outset we have a clear 
enunciation by Wilson of the teachings of 
George Buchanan!’ of Saint Andrews: 


‘That all Power was originally in the Peo- 
ple — that all the Powers of government are 
derived from them — that all Power, which 
they have not disposed of, still continues 
theirs — are Maxims of the English Consti- 
tution, which, we presume, will not be dis- 
puted. The Share of Power, which the King 
derives from the People, or in other words, 
the Prerogative of the Crown, is well known 
and precisely ascertained: It is the same in 
Great Britain and in the Colonies. The 
Share of Power, which the House of Com- 
mons derives from the People, is likewise 
well known: The Manner in which it is con- 
veyed is by election. But the House of 
Commons is not elected by the Colonists; 
and therefore, from them that Body can de- 
rive no Authority. 

‘‘ Besides; the Powers, which the House of 
Commons receives from its Constituents, are 
entrusted by the Colonists to their Assem- 
blies in the several Provinces. Those Assem- 
blies have Authority to propose and assent to 
Laws for the Government of their Electors, 
in the same manner as the House of Com- 
mons has Authority to propose and assent to 
Laws for the Government of the Inhabitants 
of Great Britain. Now the same collective 
Body cannot delegate the same Powers to 
distinct representative Bodies. The unde- 
niable Result is, that the House of Commons 
neither has nor can have any Power deriv’d 
from the Inhabitants of these Colonies.”’ 


Then Wilson continues with resistless logic: 


“In the Instance of imposing Taxes, this 
Doctrine is clear and familiar: It is true and 
just in every other Instance. If it would be 
incongruous and absurd, that the same Prop- 
erty should be liable to be taxed by two 


1 Vide p. 5 supra. 





Bodies independent of each other; would 
less incongruity and Absurdity ensue, if the 
same Offence were to be subjected to differ- 
ent and perhaps inconsistent Punishments? 
Suppose the punishment directed by the 
Laws of one Body be death, and that di- 
rected by those of the other Body be Banish- 
ment for Life; how could both punishments 
be inflicted? .. . 

“The sentence of universal Slavery gone 

forth against you is; that the British Parlia- 
ment have Power to make Laws, WITHOUT 
YOUR CONSENT, binding you in ALL Cases 
whatever. Your Fortunes, your Liberties, 
your Reputations, your Lives, every Thing 
that can render you and your Posterity 
happy, all are the Objects of the Laws. 
In Proportion, however, as your Oppressions 
were multiplied and increased, your Opposi- 
tion to them became firm and vigourous. . . . 
Many of the Injuries flowing from the uncon- 
stitutional and ill-advised Acts of the British 
Legislature, affected all the Provinces equally ; 
and even in those Cases, in which the In- 
juries were confined, by the Acts, to one or 
to a few, the Principles, on which they were 
made, extended to all. If common Rights, 
common Interests, common Dangers and 
common Sufferings are Principles of Union, 
what could be more natural than the Union 
of the Colonies? 

“Delegates authorized by the several 
Provinces from Nova Scotia to Georgia to 
represent them and act in their Behalf, met 
in GENERAL CONGRESS. It has been ob- 
jected, that this Measure was unknown to 
the Constitution; that the Congress was, of 
Consequence, an illegal Body; and that its 
Proceedings could not, in any Manner, be 
recognized by the Government of Britain. 

. To Those, who offer this Objection, 

. we beg Leave, in our Turn, to pro- 
pose, that they would explain the Principles 
of the Constitution, which warranted the 
Assembly of the Barons at RUNNINGMEDE, 
when MacGna CHARTA was signed, the Con- 
vention-Parliament that recalled Charles II, 
and the Convention of Lords and Commons 
that placed King William on the Throne. 
When they shall have done this, we shall per- 
haps, be able to apply their Principles to 
prove the Necessity and Propriety of a 
Congress.”’ 


Turning to another phase of the situation 
he declares: 

‘““We wish for Peace — we wish for Safety : 
But we will not, to obtain either or both of 
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them, part with our Liberty. The sacred 
Gift descended to us from our Ancestors: 
We cannot dispose of it: We are bound by 
the strongest Ties to transmit it, as we have 
received it, pure and inviolate to our Poster- 
ity. We have taken up Arms in the best of 
Causes. We have adhered to the virtuous 
Principles of our Ancestors, who expressly 
stipulated, in their Favour, and in ours, a 
Right to resist every Attempt upon their 
Liberties. ... Our Troops are animated 
with the Love of Freedom. They have 
fought and bled and conquered in the Dis- 
charge of their Duty as good Citizens as well 
as brave Soldiers. Regardless of the In- 
clemency of the Seasons, and of the Length 
and Fatigue of the March, they go, with 
Cheerfulness, wherever the Cause of Liberty 
and their Country require their Service. . . . 
The Experience and Discipline of our Troops 
will daily increase. Their patriotism will 
receive no Diminution: The longer those, who 
have forced us into this war, oblige us to 
continue it, the more formidable we shall 
become. 

“The Strength and Resources of America 
are not confined to Operations by Land. She 
can exert herself likewise by Sea. Her Sail- 
ors are hardy and brave: She has all the 
materials for Ship-building: Her artificers 
can work them into Form... . 

“Possessed of so many Advantages; fav- 
oured with the Prospect of so many more; 
Threatened with the Destruction of our con- 
stitutional Rights; cruelly and illiberally at- 
tacked, because we will not subscribe to our 
ewn Slavery; ought we to be animated with 
Vigour, or to sink into Despondency? When 
the Forms of our Governments are, by those 
entrusted with the Direction of them, per- 
verted from their original Design; ought we 
to submit to this Perversion? Ought we 
to sacrifice the /orms, when the Sacrifice be- 
comes necessary for preserving the Spirit of 
our Constitution? Or ought we to neglect 
and neglecting, to lose the Spirit by a super- 
stitious Veneration for the Forms? We re- 
gard those Forms, and wish to preserve 
them as long as we can consistently with 
higher Objects: But much more do we re- 
gard essential Liberty, which, at all Events, 
we are determined not to lose, but with our 
Lives. . . Wedeem it an Honour to ‘have 
raised Troops, and collected a naval Force’; 
and, cloathed with the sacred Authority of the 
People, jrom wom all LEGITIMATE AUTHOR- 





Finally he declares: 


“It is in the Power of your Enemies to 
render Independency or Slavery your and 
our Alternative. Should we—will you, 
in such an Event, hesitate a moment about 
the Choice? Let those, who drive us to it, 
answer to their King and to their Country 
for the Consequences. We are desirous to 
continue Subjects: But we are determined 
to continue Freemen. We shall deem our- 
selves bound to renounce; and, we hope, 
you will follow our Example in renouncing 
the former Character whenever it shall be- 
come incompatible with the Jatter. . . 
That the Colonies may continue connected, 
as they have been, with Britain, is our sec- 
ond Wish: Our first is —— THAT AMERICA MAY 


” 


BE FREE. 

Such are a few excerpts from Wilson's 
great appeal. An amusing feature of cer- 
tain portions of this address, and in that 
respect it is also a masterpiece, is Wilson’s 
effort ‘‘to lead the public mind into the 
idea of Independence” and yet not to over 
step the instructions of the Pennsylvania 
Assembly, cited p. 7, supra, and for which 
he seems to have had an official respect, 
although no doubt a personal contempt, for 
John Adams records that on May 10, 1776, 
(June 10)' after referring to the maxim that 
‘* All government originates from the people,” 
he said: 

‘“We are the servants of the people, sent 
here to act under delegated authority. If 
we exceed it, voluntarily, we deserve neither 
excuse nor justification. Some have been 
put under restraints by their constituents; 
they cannot vote without transgressing this 
line.”’? 

But we are anticipating. Among other 
committees to which Wilson was appointed 
in 1776 were the following, and of some of 
which he was the chairman: to report con- 
cerning vessels exporting produce of the 
Colonies and importing ammunition (Feb. 
26); on memorial from merchants at Mon- 
treal respecting Indian trade (March 4); on 
letters of marque and reprisal (March 19); 


7 1 Jefferson has the date correctly, June 10; vide 
p. 1086, Vol. VI, Ford Reprint of Journals of Con- 


ITY proceeds, ‘to have exercised legislative, | tinental Congress. 
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to superintend printing of the Journal -of 
Congress (March 21); on letter from General 
Washington (Apr. 3); respecting Governor 
Tryon’s conduct (Apr. 11); im re Indian 
affairs (Apr. 30); on communication from 
General Lee (May 20); “to confer with 
General Washington, Major General Gates, 
and Brigadier General Mifflin, upon the 
most speedy and effectual means for sup- 
porting the American cause in Canada” 
(May 23); to confer with the same Generals 
“‘and concert a plan of military operations 
for the ensuing campaign’? (May 25); to 
consider what is proper to be done with 
persons giving intelligence to the enemy 
or supplying them with provisions (June 5). 

June 13, 1776, the Board of War and 
Ordinance, cOmposed of five members, was 
established and Wilson was elected by 
ballot a member of it. On June 14th, an 
important report drafted by Wilson con- 
cerning sundry communications from Gen- 
eral Washington and General Schuyler was 
presented and favorably acted upon. On 
June 24th, Congress resolved that a commit- 
tee composed of a member from each Colony 
be appointed to inquire into the causes of 
miscarriages in Canada, and Wilson was 
named from Pennsylvania. Then came the 
Declaration of Independence. It is im- 
possible in this brief sketch further to 
detail Wilson’s services in that matter.! 
Following the Declaration, Wilson in 1776 
appears as a member of many other com- 
mittees, among them: to settle a cartel for 
exchange of prisoners (July 9); to cir- 
cumvent a conspiracy to liberate prisoners 
in Philadelphia (July 11); on memorial] 
from Connecticut (July 25); to devise a 
plan for encouraging the Hessians and 
other foreigners employed by the King 
of Great Britain to “quit that iniquitous 
service”’ (Aug. 9); on plan of foreign treaties 
(Aug. 27). On August 1, the young nation, 
then less than thirty days old, received its 
first instruction in Nationalism from James 
Wilson. The problem was under debate in 


1 Vide pp. 6-9- 





Congress, whether in determining questions 
each colony should have but one vote or 
the voting be according to population or in 
proportion to wealth. Thomas Jefferson, in 
his holographic notes on the debate, records 
that Wilson said: 


“Taxation should be in proportion to 
wealth, but representation should accord 
with the number of free men; that govern- 
ment is a collection or result of the wills 
of all... . It has been said that Con- 
gress is a representation of States, not 
of individuals. I say that the objects of 
ats care are all the individuals of the states. 
It is strange that annexing the name of 
‘State’ to ten thousand men should give 
them an equal right with forty thousand. 
This must be the effect of magic, not of 
reason. As to those matters which are re- 
ferred to Congress, we are not so many States, 
— we are one large state; we lay aside our 
individuality when we come here. The 
Germanic body is a burlesque on govern- 
ment and their practice on any point is a 
sufficient authority and proof that it is 
wrong. The greatest imperfection in the 
constitution of the Belgic Confederacy is 
their voting by provinces. The interest of 
the whole is constantly sacrificed to that 
of the small states. The history of the war 
in the reign of Queen Anne sufficiently 
proves this. It is asked: Shall nine colonies 
put it into the power of four to govern them 
as they please? I invert the question and 
ask: Shall two millions of people put it in 
the power of one million to govern them as 
they please? It is pretended too that the 
smaller colonies will be in danger from the 
greater. Speak in honest language and say 
the minority will be in danger from the 
majority, and is there an assembly on earth 
where this danger may not be equally pre- 
tended? The truth is that our proceedings 
will then be consentaneous with the interests 
of the majority, and so they ought to be. 
The probability is much greater that the 
larger states will disagree than that they 
will combine.”’ 


On September 24, Congress adopted in- 
structions for a treaty with the King of 
France, which instructions were drafted by 
Wilson and contained the most minute 
directions on various points, such as: “ Press 
this hard, but destroy not the treaty for it,’’ 
etc., etc. Other committees: concerning 
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negroes taken by vessels of war (Oct. 14); 
to devise ways and means for supplying the 
treasury with funds (Oct. 14); concerning 
raising of eight battalions of troops in Mary- 
land (Oct. 23); to recover despatches stolen 
from General Washington (Oct. 29); ‘“‘to 
prepare effectual plan for suppressing inter- 
nal enemies of America and preventing com- 
munication of intelligence to our other 
enemies’’ (Oct. 31); concerning the raising 
of troops in the State of Massachusetts Bay 
(Nov. 9); chairman of a committee of five 
‘“‘with full power to devise and execute 
measures for effectually reénforcing General 
Washington and obstructing the progress 
of General Howe’s army” (Nov. 23); to 
prepare a translation into the German 
language of Great Britain’s treaty with the 
Court of Hesse and to pursue means the most 
effectual for communicating to the Hessians 
the said treaty (Nov. 27); on communi- 
cations from General Washington and other 
Generals (Dec. 20); ‘to take into consider- 
ation the state of the army” (Dec. 26); “‘to 
prepare a circular letter to the several United 
States, explaining the reasons which induced 
Congress to enlarge the powers of General 
Washington, and requesting them to co- 
operate with him and give him all the aid in 
their power”’ (Dec. 28). 

Wilson also served on numerous com- 
mittees hearing admiralty appeals. Jef- 
ferson records in his notes that in the latter 
part of July when the proportion or quota 
of money which each State should furnish 
to the common treasury was under con- 
sideration, an amendment had been proposed 
that two slaves should be counted as one 
freeman, whereupon Wilson said: 


**Slaves occupy the places of freemen and 
eat their food. Dismiss your slaves and 
freemen will take their places. Jt its our 
duty to lay every discouragement on the im- 
portation of slaves: but this amendment 
would give the jus trium liberorum to him 
who would import slaves.” 


The year 1777 opened with no relaxation 
of Wilson’s activities; no man was even 
approaching him in the amount or value 





of work done. His versatility was only 
equaled by his application and attention to 
detail. Reports from his pen were being 
laid before Congress in rapid succession; he 
was not only attending to duties there, but 
he was often away, hurrying from point to 
point; now negotiating in the then far West 
with the Indians whose friendship was so 
essential to the cause of American independ- 
ence, now conferring in camp with the Revo- 
lutionary generals on ways and means the 
most effective to bring the war to a success- 
ful conclusion; yet committee work con- 
tinued to be thrust upon him. On January 
30, 1777, Congress, finding it inconvenient 
to appoint a committee each time one of the 
many and rapidly increasing admiralty ap- 
peals was to be heard, determined upon a 
standing committee of five members “‘to 
hear and determine”’ all appeals from ‘‘the 
courts of admiralty in the respective states,” 
and directed that the several appeals, when 
lodged with the secretary of Congress, “be 
by him delivered to them for their final de- 
termination.’ Wilson was elected the chair- 
man of this committee, which was afterwards 
known as ‘“‘the Committee of Appeals,” and 
thus became the presiding officer of the first 
supreme Federal Court of Appeals having a 
semblance of permanency, and from which 
ultimately developed the Supreme Court of 
the United States. On May 8, 1777, the 
committee in the interim having been en- 
larged, Congress, declaring that “the stand- 
ing committee for hearing and determining 
appeals is too numerous,”’ resolved that “‘the 
said committee be discharged and that a new 
committee of five be appointed, they, or any 
three of them, to hear and determine upon 
appeals brought to Congress.’’ Of this new 
Court of Appeals, James Wilson was also 
elected the presiding officer. 

Other committee work continued to be 
thrust upon Wilson, although he was also 
one of five members of the Board of War, as 
well as on other important standing com- 
mittees. A few of the new committees to 
which he was appointed during 1777 are as 
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follows: on letter from the president of the 
North Carolina Convention and the memorial 
from it (Feb. 4); on communication from the 
Governor of Connecticut in re the four New 
England states (Feb. 5); on conferences with 
General Gates and General Green (March 21); 
as to sundry Pennsylvania matters (March 
26); on steps for opposing the enemy’s at- 
tempt to penetrate through New Jersey (Apr. 
9); on ways and means to aid the recruiting 
service and prevent abuses therein (Apr.‘12); 
*‘on rewards for destroying the enemy’s ships 
of war”’ (Apr. 14); on “suppressing the spirit 
of Toryism”’ in Massachusetts (Apr. 17); on 
““ways and means for speedily reénforcing 
General Washington’s army’”’ (Apr. 23); “‘to 
prepare an address to the inhabitants of the 
thirteen United States on the present situa- 
tion of public affairs’ (Apr. 30) — this was 
a committee of three of which Wilson was 
chairman, as he was of numerous other com- 
mittees; Wilson, a committee of one, on the 
memorial of the Commissary General (May 
22); to confer with the Pennsylvania author- 
ities concerning complaints from the Indians 
(May 23); on miscellaneous matters (June 
28); to take into consideration the state of 
Georgia (July 25); to examine certain corre- 
spondence of the committee on secrét corre- 
spondence (Aug. 1); to consider the state of 
affairs in the Northern Department (Aug. 2); 
on memorial from John Jay and Gouverneur 
Morris (Aug. 8); on communication from 
General Washington and the memorial of 
the general officers, Wilson chairman (Aug. 
11); to define the powers of the Inspector 
General of ordnance and military manufac- 
turies, Wilson chairman (Aug. 11). 

During August, an earnest effort was made 
by and on behalf of the former Proprietory 
Governor of Pennsylvania, ‘John Penn, 
as he is referred to in the Journal of 


Esq.,’ 


Congress, to prevent his removal to Virginia, 
as directed by Congress, and he made a per- 
sonal appeal by letter to be admitted to 
parole, and this Wilson successfully opposed. 
Other committee appointments were: to 
take into consideration the state of the West- 
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ern frontiers and the Northern Department 
(Aug. 16); to consider the state of South 
Carolina and Georgia (Aug. 21); on com- 
munication from the Governor of Connecticut 
(Sept. 8). 

Wilson’s last act during September, 1777, 
so far as recorded in the Journal of Congress, 
was to record his vote on September 11, in 
favor of a resolution, which Congress adopted, 
to import twenty thousand Bibles from Hol- 
land, Scotland, and elsewhere, into the dif- 
ferent states of the Union. 

Three days later, September 14, 1777, the 
relentless arm of an unpatriotic party ma- 
chine, reaching out from Pennsylvania, de- 
prived the young nation of the services of 
its ablest champion in Congress, striking 
down James Wilson in the full vigor of his 
valiant fight for American liberty, independ- 
ence, and nationality. It was a blow aimed 
at the growing prestige of the young Penn- 
sylvanian, who, in addition to his labors in 
Congress, had voiced an irreconcilable oppo- 
sition to the miserable makeshift of a Con- 
stitution, without counterchecks or balances, 
which had been adopted by Pennsylvania in 
1776, and in the framing of which Wilson 
had had no part. It was a blow which was 
intended to destroy one whose growing pop- 
ularity and influence meant the eventual 
overthrow of those in Pennsylvania who 
otherwise considered themselves sufficiently 
entrenched in power under the Constitution 
of '76; but it was a blow which struck the 
nation —a blow from which, perhaps, it 
could never have recovered had not Wilson, 
before his removal, succeeded in leading 
Congress into bestowing almost dictatorial 
powers upon Washington. With Wilson 
gone from Congress and the reorganization 
of the Board of War shortly afterwards, 
lack of harmony soon developed between the 
civil authorities and the military, and the 
friction continued until July 31, 1781, when 
James Wilson was appealed to by Congress 
to go to Washington’s headquarters with 
Robert Morris, then the Superintendent of 
Finance, and Richard Peters, of the Board of 
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War, “‘with a view to bringing the military 
into a better understanding with the civil 
administration.”’ 

The faction in control of the Pennsylvania 
Assembly which superseded Wilson was the 
same which had drafted the instructions to 
him and the other Pennsylvania delegates in 
Congress in November, 1775, directing oppo- 
sition to independence. The effort to knife 
Wilson had long been in contemplation. His 
friend, Colonel Thomas Smith, afterwards a 
Pennsylvania member of Congress and sub- 
sequently a Justice of the Supreme Court of 
Pennsylvania, writing concerning Wilson to 
a mutual friend, General Arthur St. Clair, on 
August 3, 1776, said: , 

‘“He has enemies — created, I sincerely 
believe, by his superior talent. Their malice 
has hitherto been impotent, but they are 
such industrious, undermining, detracting 
rascals, that I hardly think they will rest 
until they have got him out, and a ready 
tool in his place.” 

Six months later, on January 31, 1777, 
Wilson’s client and close friend, Robert 
Morris, the ‘Financier of the Revolution,” 
wrote him: 

“T am told our Assembly do not intend you 
shall be in the new list of delegates. ... I 
well know that the honesty, merit, and abil- 
ity which you possess in so eminent a degree, 
would not be sufficient pleas against the pre- 
vious determination of a strong party, for 
that, I am told, is the case. However, you 
will enjoy your family and friends at home, 
if you are deprived of the opportunity of 
continuing those services to your country, 
which she so much needs, and which, if I mis- 
take not, she will feel the want of until better 
men, in better times, shall call you forth again.” 

The party in power did act, and on Feb- 
ruary 5th elected new delegates superseding 
Wilson and other signers of the Declaration 
of Independence, including George Clymer, 
Benjamin Rush, George Ross, and John 
Morton. On February 19th, Wilson wrote 
his friend, General St. Clair, who, like him- 
self, had come from Scotland and between 
whom there was a close bond of sympathy: 

“You have probably heard that I am re- 
moved from the delegation of Pennsylvania. 





I retire without disgust, and with the con- 
scious reflection of having done my duty to 
the public and to the state which I repre- 
sented. . . . I am still hurried as much as 
ever. .. . I shall have more leisure by and by.’’ 

Wilson had written St. Clair in July, 
shortly before the attempt was made to 
keep “John Penn, Esq.,”’ and his Tory Chief 
Justice from banishment: 

“As to the politics of Pennsylvania,they 
are not in the situation I could wish. If a 
regular system was formed between General 
Howe and the friends of our Constitution, 
[the Pennsylvania Constitution of 1776], his 
motions could not have been better timed.” 

And Washington declared: 

“The disaffection in Pennsylvania ; 
is much beyond anything you have con- 
ceived, and the depression of the people of 
this state [New Jersey] render a strong sup- 
port necessary to prevent a systematical 
submission.”’ 

The force of public opinion among the 
people of Pennsylvania, however, was such 
that two of those who had been elected de- 
clined to serve, and on February 22d, Wilson, 
with George Clymer, was again returned to 
Congress. The then dominant party. in 
Pennsylvania bided its time, and seven 
months later, on September 14, 1777, as 
stated above, superseded Wilson in Con- 
gress, and for more than five years the nation 
was without his services there. This act, 
the more the situation becomes known, will 
serve to deepen the stain which Wilson’s 
removal placed upon those responsible for 
it, and its consequences, measured by what 
the nation lost, it is not possible even to 
estimate. Dr. Benjamin Rush, who served 
in Congress with Wilson, records of him: 

“He was a profound and accurate scholar. 
He spoke often in Congress, and his elo- 
quence was of the most commanding kind. 
He reasoned, declaimed, and persuaded, 
according to the circumstances, with equal 
effect. His mind, while he spoke, was one 
blaze of light. Not a word ever fell from 
his lips out of time or out of place, nor 
could a word be taken from or added to his 
speeches without injuring them. He ren- 
dered great and essential services to his 
country in every stage of the Revolution.”’ 
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Alexander Graydon says of him in his 
Memoirs: 

“He never failed to throw the strongest 
light on his subjects, and seemed rather to 
flash than elicit conviction syllogistically. 
He produced greater orations than any other 
man I have ever heard.” 

Wilson could not have been blind to the 
value of his services, and must have been 
deeply chagrined at the thwarting of his 
activities in Congress. He removed to An- 
napolis, Maryland, where he devoted him- 
self to practice, but yielding to the importun- 
ities of friends, he returned after a year and 
took up his permanent residence in Phila- 
delphia. 

He at once threw himself with the vigor 
and impetuosity of youth into active prac- 
tice, at the same time rendering valiant 
service wherever possible to the cause of 
republican liberty in state and nation. Wil- 
liam Rawle, the elder, a leader of ‘‘the old 
Bar,” who had declined a proffer of the 
attorney-generalship of the United States 
at the hands of Washington, and whose 
great grandson, former President of the 
American Bar Association, Francis Rawle, 
had so prominent a part in arranging the 
1906 Wilson Memorial services, in a brief 
memoir of ‘‘the elder Bar’”’ delivered before 
the Bar of Philadelphia in 1824, said: 

“Few of those now present can recollect 
Wilson in the splendor of his talents and the 
fullness of his practice. Classically edu- 
cated, . . . . his subsequent success in the 
narrow circle of country courts encouraged 
him to embark in the storm which after the 
departure of the British troops agitated the 
forum of Philadelphia. The adherents to 
the royal cause were the necessary subjects 
of prosecution, and popular prejudice 
seemed to bar the avenues of justice. But 
Wilson and Lewis and George Ross [a 
signer, with Wilson, of the Declaration of 
Independence] never shrunk from such con- 
tests, and if their efforts frequently failed, 
it was not from want of pains or fear of 
danger.” 

He had helped to organize the Republican 
Society, which was pledged to unyielding 
opposition to the Pennsylvania constitu- 





tion of ’76, indeed to such an extent that its 
members, among whom were the ablest and 


- most patriotic of Pennsylvanians, refused to 


accept any state office under that constitu- 
tion, as that would compel them to take an 
oath to support its vagaries. Alexander 
Graydon, in his Memoirs, records that it was 
understood to have been principally the 
work of George Bryan, the political leader 
of the party in power, “in conjunction with 
James Cannon,” who was professor of mathe- 
matics in the College of Philadelphia, and 
Graydon adds, ‘‘it was severely reprobated 
by those who thought checks and balances 
necessary to a legitimate distribution of the 
powers of government.’’ This man Cannon, 
who had helped to draft the instructions 
against independence to the Pennsylvania 
delegates in Congress in ’75 and ’76, so far 
lost his own balance as to declare in a public 
meeting that ‘‘all learning as an artificial 
restraint on the human understanding he 
had done with;”’ and he advised ‘“‘our sov- 
ereign lords, the people, to choose no lawyers 
or other professional characters called edu- 
cated or learned; but to select men unedu- 
cated, with unsophisticated understand- 
ings;”’ and he declared that he ‘‘should be 
glad to forget the trumpery which had occu- 
pied so much of his life.’” Such were some 
of the men who had removed Wilson from 
Congress and whom he was now engaging 
in the bitterest political struggle Pennsyl- 
vania has known from that day to the pres- 
ent, which is placing it on a very high plane 
of bitterness. Yet these men were not 
Tories, although their narrow vision often led 
them, in their antagonism to Wilson and his 
party, to acts which injured the cause of the 
United States more than any Tory had the 
power todo. In the announcement of the 
Republican Society published in March, 
1779, Wilson declared: 

“While we oppose tyranny from a foreign 
power, we should think ourselves lost to 
every sense of duty and of shame were we 
tamely to acquiesce in a system of govern- 
ment which in our opinion will introduce the 
same monster so destructive of humanity 
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among ourselves. Such a system we con- 
ceive the constitution framed by the late 
convention to be.” 

The relentless fight was waged not only 
during the Revolution, but until Wilson 
triumphantly achieved Pennsylvania’s en- 
dorsement of the United States Constitu- 
tion in 1787 over the venomous opposition 
of the Bryan-Cannon adherents, and with 
his own hand wrote a new constitution for 
Pennsylvania, which was adopted by the 
people in 1790. In 1779 the Bryan faction 
realized the growing strength of Wilson’s 
opposition and determined to break his in- 
fluence, if possible. He had speedily built 
up a large and lucrative practice. The lead- 
ing business men and merchants of Phila- 
delphia were his clients, among them Robert 
Morris. The emission of bills of credit by 
Congress had inflated the currency, and the 
price of food stuffs rose; the public mind 
was inflamed against Morris and other mer- 
chants, and an attempt was made, through 
a committee appointed at a town meeting, 
to regulate the prices at which flour and 
other commodities should be sold. Morris 
and other merchants refused to sell on terms 
dictated to them, and some of the flour was 
used to supply the French fleet. This was 
early in October, 1779, and Wilson was at 
that time Advocate-General for France, as 
well as counsel for Morris. Those opposed 
to him had little difficulty in working up a 
popular sentiment against him, particularly 
as he had but-recently been of counsel for 
Roberts and Carlisle accused of treason, and 
had obtained the acquittal of a number of 
persons tried for that crime. Could any 
mob ever be made to understand that a man 
might be an ardent patriot and at the same 
time discharge his duty as a lawyer to a 
client unjustly charged with an unpopular 
crime? On the night of October 3, 1779, 
signs were posted throughout Philadelphia, 
threatening Robert Morris, Wilson, and 
others. The following afternoon a mob as- 
sembled, armed with muskets and revolvers, 
and after marching for several blocks through 





the city, headed towards Wilson’s residence, 
at the southwest corner of Third and Walnut 


‘streets. An eyewitness records that Gen- 


eral Thomas Mifflin went to the leader in the 
march, and it is said warned him that if they 
attacked Wilson’s house they would be fired 
upon, and “one of the men in the ranks 
struck or pushed him [Mifflin] with his 
musket.” In the meantime a large group 
of Wilson’s friends assembled at his resi- 
dence to protect him, including Robert 
Morris and George Clymer, both signers of 
the Declaration of Independence, General 
William Thompson, General Thomas Mifflin, 
Major Francis Nichols, Captain James Camp- 
bell, John Lawrence, Samuel C. Morris, and 
a score or more of others. Their only ammu- 
nition consisted of some cartridges with 
which Clymer and Nichols had filled their 
pockets at the arsenal at Carpenter’s Hall. 
And it is a fact worthy of note that in Wil- 
son’s house at this time there was a majority 
of those who eight years later represented 
Pennsylvania in the United States Constitu- 
tional Convention. Shortly before the ar- 
rival of the mob, an eyewitness who had no 
part in the contest, records that he talked 
with Wilson and that he said that he “had 
good information he was intended to be 
taken up and that he was determined to de- 
fend himself.” The mob finally attacked 
the house, and a fusilade of shots resulted. 
Captain Campbell, of Wilson’s old county, 
Cumberland, and who had been married but 
a week, was killed in the house, and General 
Mifflin was wounded by a bayonet thrust. 
One or two of the mob were also killed and 
many wounded. A disinterested eyewit- 
ness, in a personal letter, wrote that ‘‘al- 
though the whole of the mob was preparing 
to fire, I think a third single shot was fired 
before any return of fire was made from Mr. 
Wilson’s house.” Finally, led by Major 
Lenox, a part of the First City Troop, which 
had been held in rendezvous for the emer- 
gency, galloped up and charged the mob, 
dispersing it after the front door had been 
battered in. Had it not been for this rescue, 
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as a modern Pennsylvania historian [Stone] so 
truly declares, “‘ the soil of Philadelphia would 
have been stained with the blood of three 
signers of the Declaration of Independence.” 
It was this same organization, still contain- 
ing the best blood of Philadelphia, which 
served as a guard of honor to Wilson’s re- 
mains at the time of their recent re-inter- 
ment in Philadelphia, and which since 
Washington’s day guards the person of the 
President of the United States when visiting 
Philadelphia. The controlling faction in 
Pennsylvania promptly issued, on October 
6, 1779, a proclamation, declaring inter alia: 

“The undue countenance and encourage- 
ment which has been shown to persons dis- 
affected to the liberty and independence of 
America by some whose rank and character 
in other respects gave weight to their con- 
duct, has been the principal cause of the 
present commotion. ... We... require 
all those who marched down from the 
Common in hostile array to the house of 
James Wilson, Esq., and also all those who 
had previously assembled in the said house 
with arms or otherwise immediately to sur- 
render themselves to .. . some justice of 
the peace, who 1s directed to commit them to 
prison, there to remain until examination 
can be had.” 

In response to this extraordinary procla- 
mation, Wilson, who had been defending his 
life in his own house — his castle — and the 
other men with him, boldly appeared before 
their enemies in the Supreme Executive 
Council, which had issued the proclamation, 
—and were held in bail for trial in such 
modest sums as £10,000 for Wilson, £20,000 
for his brother-in-law, £10,000 for Richard 
Peters, later a member of the Board of War, 
and afterwards the distinguished United 
States judge, etc., etc. Some embarrass- 
ment was caused when Colonel Gressel, of 
the Continental Army, appeared, but the 
Council avoided it by declaring that “he 
had used his influence to prevent bloodshed,” 
and allowed him to go without bail, with the 
request that he attend later on ‘‘as evi- 
dence.”’ These farcical proceedings were 
finally ended by an act of amnesty to all con- 
cerned, passed March 13, 1780, by the same 
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body which a few months before had remon- 
strated concerning Washington's military 
plans. The curtain, however, was not rung 
down until the president of the Supreme 
Executive Council had secured an appropri- 
ation of £360 to replace a sword hanger 
which he had lost at the time of the riot, for 
it seems that he had appeared on the scene. 

So ended this criminal effort permanently 
“to remove’’ James Wilson from the scene of 
his worldly activities. ‘‘ But,’’ as is recorded 
in Sanderson’s ‘Lives of the Signers of 
the Declaration of Independence,” “‘like the 
mammoth of the lakes, he opposed a daunt- 
less front to the storm and shook off the 
shafts that were hurled for his destruction.” 

During the interim of five years when Wil- 
son was not in Congress, he performed an 
inestimable service to the cause of American 
independence by maintaining the closest re- 
lations with America’s great ally, France. 
The minister plenipotentiary of Louis XVI, 
M. Gerard, on September 15, 1779, formally 
notified Congress that he had constituted 
James Wilson Advocate-General of the 
French nation, “in order that he may be 
charged with all the causes and matters rela- 
tive to navigation and commerce.’’ The 
commission issued to Wilson on June s, 
1779, the appointment, having been made on 
that date, recites: 

‘‘The daily discussions which arise in the 
different parts of United America, relative 
to commerce and navigation, and the estab- 
lishment of fixed regulations on those sub- 
jects, forming an object of great labor and 
importance, which can only be confided to a 
person versed in the laws, and internal ad- 
ministration of America, as well as in the 
rights of man, and the general usages of 
commerce; and the experience and talents, 
of which Mr. James Wilson has afforded so 
many brilliant proofs, making him worthy of 
this nomination, we hereby appoint and con- 
stitute him, subject to the good pleasure of 
the King, and until his decision be known, 
Advocate-General of the French nation, in 
the thirteen United States.” 

This commission was duly confirmed by 
the King of France on February 18, 1781, 
‘“‘in consideration of the zeal and attach- 
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ment which he had on various occasions 
shown towards the subjects of his Majesty.”’ 
The arduous duties of the office demanded 
close attention, and much study and re- 
search were necessary. “I fancy myself,’’ 
said Wilson, “in the situation of a planter 
who undertakes to settle and cultivate a 
farm in the woods where there has not been 
one tree cut down nor a single improvement 
made.’’ By the treaty between the Ameri- 
can government and France, which Wilson 
had played so important a part in initiating, 
commercial relations and a consular system 
were to be established, and it devolved upon 
Wilson early in 1780 to draft the agreement 
on behalf of France. In doing so, he out- 
lined the jurisdiction and procedure of courts 
in international commercial causes, as well 
as an elaborate consular system, which later 
became the basis for that of the United 
States. Wilson’s preparations for these 
duties were referred to in a letter to John 
Holker, then the Counsel-General for France, 
in which Wilson said: 

‘A close study of the laws of England and 
of this country for upwards of thirteen years, 
and an extensive practice during the greatest 
part of that period, entitle me to say that I 
am not altogether unacquainted with them. 
I have given attention to the laws of nations. 
Since I have been honored with the nomi- 
nation to be Advocate-General, I have 
directed my studies to the laws and ordi- 
nances of France; but I am very deficient in 
the knowledge of them. Nothing but in- 
tense application, for a considerable time, 
can make me so much master of them as to 
do justice to the office, or to derive repu- 
tation from it to myself. As the trade of 
France with the United States shall in- 
crease, the number of processes, in which the 
kingdom will be interested, and of cases, in 
which law opinions must be given, will in- 
crease in proportion. To give a safe opinion 
upon any particular point, however simple 
or detached it may appear, requires a gen- 
eral knowledge of the laws from which it 
ought to be deduced.” 

Some difficulty subsequently arose con- 
cerning Wilson’s compensation, and he 
wrote M. Gerard declining a proposition 
which had been submitted, saying: 





“It would in other respects reduce me to 
a degree of dependence to which I will not 
submit. You know my sentiment from the 
beginning was that my salary and my com- 
mission should be dependent only on the 
King.”’ 

Finally, after a long correspondence, the 
Duke de Luzerne informed Wilson, in April 
1782, that it was not the intention of the 
King to attach an annual salary to the office 
of Advocate-General, although this was a 
condition of the agreement originally made 
with the French minister. Instantly Wil- 
son’s spirit of patriotism was aroused, and, 
although notifying the French minister that 
he would not have accepted the office except 
upon the terms that a salary be annexed, he 
added: 

“But, sir, 1 am a citizen of the United 
States, and feel what I owe to France. 
While the King is making such generous and 
such expensive efforts in behalf of my coun- 
try, every service of which my situation and 
circumstances will admit is due to him. 
With the greatest cheerfulness, therefore, | 
will, during the war, give my best service and 
assistance, in the line of my profession and 
practice, concerning such matters as the 
ministers and consuls of France will do me 
the honor of laying before me.”’ 

“Finally,” as Wilson’s biographer, in 
Sanderson’s “ Lives of the Signers,”’ with bit- 
ing sarcasm remarks, when writing in 1824, 
“after several years of labor, Mr. Wilson re- 
ceived from his most Christian Majesty, in 
November, 1783, the princely remuneration 
of — ten thousand livres;’’ yet Wilson had 
the conscious satisfaction of knowing, which 
to a man of his patriotism and character was 
worth more than dollars and cents, that he 
had fulfilled a mission which largely helped 
to maintain throughout the Revolution the 
close bond of friendship between the United 
States and France, so essential to the former; 
for without France’s cordial friendship those 
“‘enemies from within,’ the Tory party, 
might have triumphed, even though the 
British could not by force of arms. 

(To be continued.) 
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A CORRECTION 


An important manuscript, by Mr. Brooks 
Adams, published in our January number, has 
attracted so much attention in the press that 
we feel it necessary to take this opportunity to 
correct’ an error which we made in the para- 
graph about Mr. Adams which we printed in 
another part of that number under the title 
** Our Contributors.’’ Owing to a confusion of 
Professor Henry B. Adams of the University 
of Michigan with Professor Brooks Adams of 
the Law School of Boston University, both of 
whom are interested in the economic and 
legal questions arising out of rate regulation, 
Mr. Adams was described as a lecturer of the 
Law School of the University of Michigan and 
one of the advisers of the Interstate Commerce 
Commission. This last statement was par- 
ticularly embarrasing to Mr. Adams since his 
only connection with the Interstate Com- 
merce Commission was his appearance before 
it as counsel for the city of Spokane in an im- 
portant case shortly after publication of this 
unfortunate paragraph. 


JUDICIAL SUPREMACY 


In the Commonwealth of Australia are 
arising questions under the new constitution 
which bear a striking resemblance to those 
decided in the early history of our own Supreme 
Court, and indeed our own decisions are being 
constantly cited as authorities in these cases. 
Thus in a recent decision of the Privy Council 
Lord Halsbury declined to follow the decision 
of Chief Justice Marshall in McCulloch v. 
Maryland on the ground that no state of the 
Australian commonwealth has the power of 
independent legislation possessed by the states 
of the American union, and no tribunal exists 
like the Supreme Court in America which 
could declare an act passed by a colonial legis- 
lature and assented to by the Crown void as 





being against the constitution. Hence it was 
held that the state of Victoria had a right to 
impose an income tax on the official salary of 
an officer of the Commonwealth. Thus we are 
again reminded of the unique position in the 
history of jurisprudence which is occupied by 
the Supreme Court of the United States; the 
power to declare acts of Congress unconstitu- 
tional has no counterpart in the history of 
other countries. From time to time we read 
in our legal periodicals contentions that this 
assumption of power by our Court was really 
unwarranted by the constitution, and replies 
showing that it was certainly in the contem- 
plation of members of the constitutional con- 
vention, but whatever the merits of the con- 
troversy this power of the Courts has been 
hitherto accorded by the American people the 
respect due to the judicial ermine. Had the 
framers of our constitution comtemplated, 
however, that by the adoption of the 14th 
amendment the assumption of this power by 
the Court would force upon it the ultimate 
determination of the economic policy of the 
republic in questions about which great masses 
gf our countrymen will bitterly differ, they 
miust have hesitated before subjecting our 
judicial system to the tremendous strain 
which the political aspects of these questions 
are bound to bring upon the body which 
decides them. 


PSYCHOLOGY AND THE LAW 


Judge Brewer once made the text of an 
address before a religious gathering, explaining 
the reasons for his belief in immortality, the 
conviction forced upon him by years of ex- 
perience on the bench that absolute justice is 
an impossibility in this world. We are ob 
liged to carve roughly in framing our skeleton 
of facts to which the law must be applied, 
but this is a necessity if work is to be 
accomplished. The real reason for the dif- 
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ficulty of ascertaining the exact truth is the 
constant necessity of passing judgment upon a 
subject of which the man on the street has but 
the most superficial knowledge, and one which 
its specialists must admit as yet has few rules 
clearly defined and those almost impossible of 
accurate application. As Mr. Adams stated 
in his article in our January number, our 
Courts are constantly trying to decide upon an 
individual’s state of mind. Psychology, there- 
fore, has much to suggest to the lawyer. 
Whether we can safely apply in our trials the 
principles that are being evolved in this new 
science is another question. At times, how- 
ever, cases arise in the decision of which this 
learning may be of vital importance. 

In the January number of the Times Maga- 
zine Prof. Hugo Munsterberg calls this force- 
ably to our attention in an article on ‘“‘ Untrue 
Confessions,’’ suggested by the remarkable 
story of a conviction for murder in Chicago 
last summer upon a confession which most 
people now believe to have been made by a 
temporarily unbalanced mind. The striking 
feature of the article, however, is the unex- 
pected clearness with which the author works 
out his contention that the weakminded 
defendant subjected to a sudden mental shock 
while undergoing rigid police examination be- 
came temporarily unbalanced and subject to 
influence of suggestion which produced the 
somewhat incoherent confession upon which he 
was convicted, but which he afterwards 
repudiated. That such confessions are not 
unknown in our criminal reports is shown by a 
contribution by John F. Geeting, the editor of 
American Criminal Reports, to a recent pamph- 
let entitled ‘‘ Making of Men”’ published by 
the Central Howard Association; and the story 
of the Boorn Murder case was related not long 
since in our columns. Although many of 
these, as Mr. Munsterberg shows, are to be 
explained upon different grounds, the fact 
remains that the line between sanity and in- 
sanity can be but uncertainly described, and 
even in the proper field of rationality there are 
variations of mental states which seriously 
affect the credibility of testimony. The prob- 
lem of the lawyer is how far these variations 
can be effectively distinguished without reduc- 
ing our courts of justice to laboratories for 
dabbling in the occult. 





AMERICAN BAR ASSOCIATION 


The Executive Committee of the American 
Bar Association announces that the next annual 
meeting will be held at Portland, Maine, on 
Monday, Tuesday, and Wednesday, August 
26, 27, and 28, 1907. The reason assigned for 
selecting the first days of the week is that the 
International Law Association is considering 
holding its meeting in America this year and 
the suggestion has been made to that body to 
hold its meeting at Portland on the last three 
days of the same week. 


AN ENGLISH VIEW 

The London Law Times considers it sig- 
nificant that there is more public effort in 
America than in England to declare and up- 
hold a standard of professional ethics, more 
readiness among leaders of the profession to 
exercise active influence for good over the 
whole body, and more apparent interest in the 
profession as a profession. Perhaps a study at 
closer range of the rank and file of the American 
Bar might lead him to doubt the universality 
of the interest of our lawyers in ethics that 
might interfere with their income, but it is 
fortunate indeed that there are so many of our 
lawyers to whom these questions are of vital 
interest and who are willing to sacrifice much 
valuable time to advance the cause. To these 
this commendation from the Bar of the mother 
country should be a great gratification. 


OUR CONTEMPORARIES. 

The opening of the new year brings changes 
in the management of two of our contempo- 
raries. Mr. Charles E. Grinnell of Boston, 
who was formerly an editor of the American 
Law Review, has resumed that position and 
we are glad to welcome so able an editor 
again to the field of legal periodical literature, 
in confidence that the Review will continue 
the same high standard of excellence which it 
has maintained in the past. 

The Corporation Legal Manual Company 
announce that it has purchased the American 
Lawyer, which in future will be published in 
connection with the Corporation Legal Manual 
and the Manual Corporation Law List Quar- 
terly. Mr. Chapin will remain editor-in-chief 
of the American Lawyer and will have associ- 
ated with him, Mr. John S. Parker, Mr. 
Edward Q. Keasbey and Mr. J. C. Clayton. 
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CURRENT LEGAL LITERATURE 


This department ts designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 








Conducted by Wiz1AM C. Gray, of Fall River, Mass. 





Among the recent legal articles those of the widest general interest are perhaps Herbert 
Pope’s ‘‘ The Legal Aspect of Monopoly” in the Harvard Law Review, and Wm. Trickett’s 
American Law Review paper on ‘“‘ The Non-Federal Law As Administered in the Federal 
Courts.”” George P. Costigan, Jr.’s, two articles on Quasi-contracts, one in the Harvard and 
the other in the Columbia Law Review, are able discussions of narrower scope, as are also 
Frederick Dwight’s suggestions, as to “Capital and Capital Stock,’ and Albert M. Kales’ 
comments on Professor Gray’s second edition of his ‘‘ Rule Against Perpetuities.’’ Like 
the last named, Joseph W. Bingham’s ‘“ Suggestions Concerning the Law of Fixtures ’’ 
covers sO many points as to be incapable of adequate treatment in a department of this 





nature, but deserves a close reading by those who are interested in those special subjects. 





ADMINISTRATIVE LAW. ‘* American 
Administrative Tribunals,” by Harold M. 
Bowman, Political Science Quarterly (V. xxi, 
Pp. 609). 

ADVERTISING. ‘‘The Law Concerning 
Advertising,” by ‘‘A. D. D.,” Scottish Law 
Review (V. xxiii, p. 1). 


ARBITRATION. ‘ United Nations of the 
World,” by George C. Gregory, Virginia Law 
Register (V. xii, p. 595). 


BIOGRAPHY. ‘ James Valentine Camp- 
bell,” by C. A. Kent, in the January Michigan 
Law Review (V. v, p. 161), is the first of a series 
of papers to be published in that magazine on 
four distinguished justices of the Supreme 
Court of Michigan — the others being Chris- 
tiancy, Cooley, and Graves. Mr. Kent knew 
Judge Campbell well and has given an appre- 
ciative but discriminating sketch of his friend, 
who sat for thirty-two successive years in the 
highest court of the state. How far he is 
from conventional adulation the following 
division of judges into two classes and his 
inclusion of Judge Campbell as often among 
those having the first described tendency 
shows. The extract is also of general interest 
apart from its special application: 

“There are two important and distinct 
judicial tendencies, both of which may appear 
at different times in the same judge, but one or 
the other of which make the prevailing ten- 
dency of his mind and largely contributes to 
his judicial character. 





‘“‘ The first leads the judge to ascertain from 
his sense of justice, or any other powerful con- 
viction, operating, perhaps, unconsciously on 
his mind, the result at which he wishes to 
arrive and, having determined this, then to 
make in his opinion the best argument he 
can to sustain this result. This is the method 
in which many opinions are obtained and 
defended. Our interests or our prejudices 
lead us to adopt certain views, and we then 
defend them, according to the measure of our 
abilities. The contrarieties of opinion among 
able lawyers are largely produced by their 
retainers. The desire to decide each case by 
itself, according to the feeling of the judge, 
leads to the forgetfulness of general principles 
and to distinctions between the cases so 
subtle that they are no guide to the inquirer. 

‘“‘ The second method by which judges reach 
their decision, is by inquiring what legal princi- 
ples are applicable to the case at hand. These 
principles should be arrived at by a considera- 
tion of the statutes or precedents, or where no 
rule can be found in either of these then by the 
development of a rule which will be a wise and 
just one for future cases as well as for that at 
bar. No doubt a deep sense of justice should 
pervade the mind of the judge who is looking 
for a legal rule, but it is the justice of a rule 
not applicable to the case at bar alone, but to 
all other like cases, a rule which shall make 
the law as certain as is possible. 

“It is very likely that judges, who are in- 
fluenced by the first tendency, will decide 
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their cases to the general satisfaction as much 
or more than those of the second tendency, but 
it is certain that they will not thereby con- 
tribute much to the building up of the law as a 
system, or to their own lasting fame. The law 
is a system of principles applicable each to a 
great many cases or it is as uncertain as the 
verdict of juries, no one of which is any pre- 
cedent for a succeeding jury. All the judges 
who are long remembered depend for their 
rememberance on the legal principles which 
they have stated in such language as to be a 
guide to the future.” 


BIOGRAPHY. ‘ Hamilton Fish, Secretary 
of State,” by Alfred Spring. November- 
December American Law Review (V. xl, p. 
8or). . 


BIOGRAPHY (Lincoln). An interesting ad- 
dition to the anecdotes of Lincoln’s legal life 
is made by Duncan T. McIntyre, entitled 
‘** Lincoln and the Matson Slave Case,’ in the 
January TJilinots Law Review (V. i, p. 386). 


BIOGRAPHY (Victorian Chancellors). Jn 
volume one of ‘‘ The Victorian Chancellors ”’ 
(Little, Brown & Co., 1906, 2 vols. © $4.00) 
J. B. Atlay, Esq., begins a set of biographical 
sketches of the occupants of the Woolsack 
during Queen Victoria’s long reign. This 
first volume deals with Lords Lyndhurst, 
Brougham, Cottenham, and Truro, and thus 
covers the early Victorian period. As the 
author points out, Lord Brougham never held 
the Great Seal at the hands of Victoria, but 
his career was so interwoven with the history of 
the first years of her reign that to omit him 
would be to emasculate the recital of that 
history. 

The work is so well done, with so proper an 
appreciation of proportion, literary charm, and 
human interest, that it cannot fail to attract 
both the laity and the profession, the American 
as well as the Englishman. The glimpses of 
history, the anecdotes of great men’s chaff, 
and the vivid descriptions of political crises 
combine to give the work all the relish of 
historical fiction without marring its fidelity 
to truth. 

The sketch of John Singleton Copley, 
Baron Lyndhurst, and thrice Lord Chancellor 
of England is particularly welcome, since it 
holds to a happy mean between the spiteful 





attitude of Lord Campbell and the rather too 
laudatory work of Sir Theodore Martin in their 
respective biographies of Lord Lyndhurst. 
The wealth of material provided by a life 
begun in the Province of Massachusetts Bay, 
May 21, 1772, and extending to October 12, 
1863 is judiciously handled and in such a way 
as but to properly emphasize the dramatic 
epochs of that eventful career. Mr. Atlay 
seems to get under the skin, as it were, and to 
depict the actual character of his subject as 
lawyer, politician, statesman, and mem er of 
the judiciary. He is particularly happy in his 
treatment of Lord Lyndhurst’s attitude on 
Catholic Emancipation and Parliamentary 
Reform and of the immortal charges of politi- 
cal profligacy that followed Copley from the 
time of his first entrance into Parliament until 
his death—in singular contrast with the 
usual English custom which makes it ‘‘ bad 
form ”’ to go behind a man’s public utterances. 

In Henry Peter Brougham, first Baron 
Brougham and Vaux, we find a subject of 
whom the most able biographer might well 
despair. His life was one long chain of 
theatrical incidents; his personality was so 
striking, so dominant, as to provoke almost 
limitless discussion among his contemporaries, 
irreconcilable opinions and statements as to his 
every motive, act, and characteristic. And 
of all the interpretations that of Brougham 
himself is least reliable. Despite these diffi- 
culties the author has produced a well rounded, 
well balanced, keenly analytic and intensely 
interesting sketch of this strange person, and 
one that has all the earmarks of equable, 
impartial treatment. The chapters devoted 
to Queen Caroline and the Bill of Pains and 
Penalties give a graphic picture of an almost 
unprecedented trial and of the leaders of the 
bar who appeared for the prosecution and 
defense. 

With Lords Cottenham and Truro the 
situation was reversed and the paucity of 
authentic material gave Mr. Atlay an even 
more difficult task, one however that he has 
satisfactorily performed. With all fairness 
to their industry and professional acumen he 
shows that they really owed their highest 
honors to political exigencies rather than to 
preéminent fitness. 

The four lives, as a whole, unite in showing 
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the rewards which law and politics combined 
hold out to the indefatigably industrious, 
thus adding the spur of hope and encourage- 
ment to the other charms of an unusual bio- 
graphical work. 


BIOGRAPHY (Wallis). ‘‘Severn Teackle 
Wallis,” by Bernard C. Steiner, in the January 
Sewanee Review, is an interesting account of a 
famous lawyer of Baltimore. 


CONSTITUTIONAL LAW. ‘“ Invalidity of 
Interstate Railway Transportation Contracts 
of Common Carriers,” by M. C. Freerks, 
Central Law Journal (V. \xiv, p. 29). 


CONSTITUTIONAL LAW. “Relation Be- 
tween the General Government and the 
States,”” by Thomas J. Johnston, Law Notes 
(V. x, p. 186). 

CONSTITUTIONAL LAW. ‘The National 
Constitution,”’ by Joseph C. Clayton, American 
Lawyer (V. xiv, p. 544). 

CONSTITUTIONAL LAW (Treaties). Inthe 
North American Review, December 21 (vol. 
clxxXili, p. 1239), is an article entitled ‘‘ The 
United States can Enforce Its Law.” This is 
written to prove that within their proper 
sphere, treaties and legislation of the United 
States are necessarily supreme, and that from 
the necessity of the case, the executive depart- 
ment has power to enforce this supremacy 
just as the judicial department has power to 
declare it. Decisions early ard recent of the 
Supreme Court are cited in support of this, 
and the question is asked why our government 
has hesitated to declare its power in the case 
of the San Francisco schools. While, owing 
to lack of remedial legislation, it may be im- 
possible to punish infractions of treaties as in 
the case of the New Orleans riots, it is certainly 
possible to prevent continuous violation by 
a quasi public board even if the latter owes its 
authority to the state. 

CONSTITUTIONAL LAW (see Interstate 
Commerce, Public Policy, Jurisprudence). 

CONTRACTS. ‘“ Rescission of Executed 
Contracts of Sale for Breach of Warranty,” 
by George A. Lee, Law Notes (V. x, p. 188). 

CORPORATION (Capital and Stock). 
‘“There are certainly few legal expressions 
more familiar than ‘capital,’ ‘stock,’ and 
‘capital stock,’ says Frederick Dwight, in the 





January Yale Law Journal (V. xvi, p. 161). 
“ And yet when one examines the statutes and 
decisions in which they are employed, he finds 
the most extraordinary confusion and vague- 
ness of thought. Possibly it would be more 
fair to the courts to say that legislatures have 
been at sea in the use of the terms, and judges, 
in endeavouring to clarify the situation, have 
only increased the tangle.” “ Both ‘stock’ 
and ‘capital’ seem to have been originally 
economic rather than legal in their significance. 

. . With ‘the development of corporations, 
both of these words, while retaining the eco- 
nomic, acquired gradually distinct and technical 
meanings. Stock thus came to mean the undi- 
vided interest which a shareholder had in the 
net assets of a company, while capital became 
the permanent fund with which the business of 
the corporation was conducted and which in 
general arose from the original sales of its 
* stock.’ ”’ 

‘‘The further division of ‘ stock’ corpora- 
tions, however, into ‘ monied’ and ‘ business,’ 
that is, banking and mercantile, produced a 
still narrower specialization of the word ‘ capi- 
tal.’ It is evident that whatever funds were 
originally subscribed might be greatly aug- 
mented in value by judicious management and 
investment, or reduced to the vanishing point 
by misfortune or bad judgment. But by 
reason of the peculiar functions of banks, sub- 
scribers to the ‘ stock ’ were obliged to pay the 
corporations the nominal amount of such sub- 
scriptions in cash. The aggregate fund thus 
received became a fixed, permanent ‘ entity’ 
to be invested apart from other resources, not 
increasing in its nominal value and not per- 
mitted to fall below without imposing an 
obligation upon the stockholders to make such 
deficiency good. This is the present ‘ capital’ 
in the technical sense of the word. 

‘‘Loose use of the words has caused confusion, 
especially in taxation questions. 

‘“It would be a very simple matter to pre- 
vent this uncertainty. As a matter of fact 
* stock’ and ‘ capital stock’ are now synony- 
mous, referring exclusively to the shares held 
by the stockholders, the only possible dis- 
tinction being that the former is usually used 
distributively (as ‘ the stock owned by Jones ’) 
and the latter collectively to represent the 
sum of total shares outstanding. . . . ‘Capital’ 
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should be confined strictly to the permanent 
fund of a monied corporation. As was noted 
above, business corporations have not ‘a 
capital’ that they are obliged to maintain. 
. . . It is unnecessary and confusing to employ 
‘capital’ in connection with them. The 
idea that it may mean such property as is 
necessary for the conduct of their business is in 
actual experience so vague as to be quite 
worthless. If legislatures wish to tax what- 
ever property they possess, why not say so, 
instead of describing-it as ‘ capital ’ or ‘ capital 
stock?’ And if, nevertheless, they employ 
these terms inaccurately, while their intention 
appears from the context, why should not the 
courts simply declare the fact and say frankly 
that the wrong words were used, instead of 
stretching them to cover various unrelated 
conceptions and so perpetuate an extraordinary 
confusion? ’”’ 


CRIMINAL LAW. In the January At- 
lantic (V. cxix, p. 44), Edward Alsworth Ross 
analyzes a type which he calls ‘‘ The Crimina- 
loid.”’ 
who for some reason society hesitates to 
regard as criminal. This is usually due to the 
fact that his offense is new and causes no per- 
ceptible injury to the community in which he 
moves. The burden falls on the future or on 
the nation at large or on some other social 
class. He is, moreover, careful to observe the 
conventional moralities and to be conspicuous 
for local public spirit and patriotism. ‘‘ The 
key to the criminaloid is not evil impulse but 
moral insensibility. He understands sym- 
pathy and antipathy as springs of conduct but 
justice strikes him as hardly human. The 
law is a club to rescue your friends from and 
to smite your enemies with but it has no claim 
of its own.’’ He flourishes until the growth 
of morality overtakes the growth of oppor- 
tunities to prey. 

CRIMINAL LAW. ‘The Early History 
of the Crime of Murder,’’ by Nelson E. Johnson, 
The Brief (V. vi, p. 269). 

CRIMINAL LAW. ‘“ Disturbing the Peace,’’ 
by Fred. Kelsey, Central Law Journal (V. 1xiii, 
p. 467). 

CRIMINAL LAW (Privilege Against Self- 
Incrimination). ‘‘The Privilege of Silence 
and the Immunity Statutes,’ by Franklin 


By this he means a violator of our laws | 





Beecher, American Law Review (V. x1, p. 869), 
is an exposition with many citations of the 
present condition of the law on the subject 
treated. The same article is printed in the 
Central Law Journal (V. |xiv, p. 3). 


CRIMINAL LAW. “ The Grand Jury,” by 
George J. Edwards, Jr. The George T. Bisel 
Company, Philadelphia, 1906. 

Ascholarly treatment of the history, develop- 
ment, and functions of the grand jury. A 
great deal of information is to be had from 
this small book, for the author has annotated 
it with copious and valuable citations. 


GOVERNMENT. Under the title ‘‘ The 
Brunswick Succession,’’ Gordon E. Sherman, 
in the January Yale Law Journal (V. xvi, 
p. 176), makes some observations on the dif- 
ferences between the union of our states and 
that of those forming the German Empire. 


HISTORY. ‘‘The Profession in the Politi- 
cal History of the United States,” is the 
annual address before the graduating class of 
the Yale Law School, delivered by Victor H. 
Metcalf, Secretary of Commerce and Labor. 
January Yale Law Journal (V. xvi, p. 182). 


HISTORY. ‘‘ The Code Napoleon — How 
It was Made and Its Place in the World’s 
Jurisprudence,”’ in the November-December 
American Law Review (V. xl, p. 833), is the 
address of U. M. Rose before the Bar Asso- 
ciations of Arkansas and Texas, July 10, 1906. 


HISTORY. ‘The Colonial Bar and. the 
American Revolution,’”’ by William F. Gurley, 
The Brief (V. vi, p. 289). 

HISTORY. In the January Jllinots Law 
Review (V. i, p. 363), John Maxcy Zane relates 
in an interesting manner the history of a once 
famous case reported in the Plea Rolls of the 
year 1226, under the title of ‘‘ A Mediaeval 
Cause Celebre.” 


HISTORY. 
Lucien Hugh Alexander, 
Review (V. clxxxiii, No. 8). 

HISTORY (Alabama Arbitration). In the 
January Harper’s, Frederic Trevor Hill 
describes the second of his ‘‘ Decisive Battles 
of the Law,’ in the story of the treaty and 
tribunal by which were settled the Alabama 
Claims. Though of diplomatic rather than 


‘* James Wilson — Patriot,” by 
North American 
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legal interest, as the Johnson ._Impeachment 
was chiefly of political interest, the narrative 
will interest lawyers and serve to emphasize 
the breadth of our professional field. 


INNKEEPERS. ‘‘The Law of Innkeepers 
and Hotels, including other public houses, 
theatres, sleeping cars,’”’ by Joseph Henry 
Beale, Jr., Bussey Professor of Law in Har- 
vard University, pp. xviii, 621, 8 vo. William 
J. Nagel, Boston, 1906. 

Case law is growing so rapidly that without 
the aid of treatises, it is impossible for the 
practitioner to feel sure that he has secured 
all or nearly all of the authority on his particu- 
lar point. He is in fact dependent for his 
authorities on the law writer. Since speciali- 
zation has invaded the law as it has other pro- 
fessions, the lawyer needs, still more, books in 
his particular field. This need is recognized 
by the encyclopedia makers; and their judg- 
ment is confirmed by the extensive use of the 
encyclopedias. But we need something more 
extensive than encyclopedic articles. We 
need text books, instead of articles. 

Professor Beale, too, has recognized this need 
in offering to the profession a book on the law 
of innkeepers. Years ago the law on this 
subject would have been included, as it was 
by Story, in a treatise on bailments, yet it can- 
not be said that the innkeeper is distinctly or 
essentially a bailee. The law of innkeepers’ 
rights and liabilities depends in its last analy- 
ses, as Professor Beale points out, on the fact 
that the innkeeper is engaged in public service. 
Professor Beale’s contributions to the law of 
public service are many and important, and by 
his book, showing that law in one of its narrow 
applications, he adds one more. 

The main titles into which the book is 
divided are: I. The Public Calling of the 
Innkeeper; II. The Public Duty of the Inn- 
keeper; III. The Undertaking of the Inn- 
keeper; the Beginning of Responsibility; the 
Extent of Responsibility; the End of Respon- 
sibility; IV. Compensation and Lieu; and V. 
Remedies against Innkeepers. In addition to 
this, Protessor Beale considers other public 
houses, such as the boarding house, the restau- 
rant, the theater; he also devotes four chapters 
to sleeping cars, and adds two chapters con- 
cerning statutes affecting innkeepers. 

In a brief but interesting and convincing 





outline Professor Beale traces the history of 
the inn in early times and the beginnings of 
the law of inns. He also defines carefully and 
at length at the outset, what an inn is, and he 
distinguishes it from other houses of enter- 
tainment, which do not profess a public call- 
ing, and hence do not fall within the law of 
innkeepers. 

The text devoted to the primary subject of 
innkeepers covers two hundred and one pages; 
that to boarding houses, restaurants, and: 
theaters about seventy pages; and that to 
sleeping cars, about thirty-five; from which it 
will be seen that about one-third of the text is 
given to the kindred and analogous subjects, 
and not strictly to the law of innkeepers. 
However, the author, both on his back titles 
and title page sufficiently indicates this. 

A very full collection of statutes of the 
several states dealing with inns and innkeepers 
is made in an appendix of some two hundred 
and thirty pages. About fifteen hundred 
cases are cited in footnotes to the text. The 
index is adequate. 

Professor Beale has given an interesting 
and suggestive book, worked out on a con- 
sistent theory, and one which cannot fail to 
be helpful both to practitioners and students. 

S. B. BE. F. 


INTERNATIONAL LAW. ‘The Interna- 
tional Law and Diplomacy of the Russo- 
Japanese War,’’ by Amos S. Hershey, the 
MacMillan Company, New York, 1906. Price 
$3.00 net. 

This interesting work of Mr. Hershey’s is an 
expansion and revision of the series of articles 
which he originally published in this magazine 
during the progress of the war, and, therefore, 
needs no further introduction to our readers. 


INTERNATIONAL LAW. The third session 
of the International Conference of American 
States, held at Rio de Janeiro in July, and 
attended by representatives of twenty-one 
countries, resolved formally ‘‘ to recommend 
to the governments represented therein that 
they consider the point of inviting the Second 
Peace Conference at The Hague to consider 
the question of the compulsory collection of 
public debts; and, in general, means tending 
to diminish between nations conflicts having 
an exclusively pecuniary origin.” 
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In ‘‘ The International Conference at Rio,” 
in the American Law Review’s November- 
December number (V. xl, p. 896), Hannis 
Taylor says: 

‘The gravest and most practical question 
which the next Hague Conference will have 
before it is that involved in the making of such 
an agreement between all civilized States as 
will compel the submission to compulsory 
arbitration of all such conflicts as have an 
exclusively pecuniary origin, not involving 
either the independence or honor of a State, 
such as would be the subject of an ordinary 
law suit between individuals. After the first 
conference had completed its labors there was 
great rejoicing throughout the world over the 
fact that an arbitral tribunal had been estab- 
lished, even if its creators had refused to clothe 
it with compulsory jurisdiction. Comfort was 
drawn from the fact that a beginning had been 
made, and the hope has ever since been in- 
dulged that, in due time, the awakened con- 
science of the civilized nations will find a way 
through which compulsory jurisdiction may be 
built up, bit by bit, as a kind of evolution. 
There are certain well defined classes of 
pecuniary claims, not involving either the 
independence or honor of nations, which all 
publicists admit should be submitted to the 
judgment of a permanently organized inter- 
national court. Everything depends upon the 
making of a beginning through a treaty to be 
executed by all civilized nations, in which it 
shall be provided that all such claims must, 
through a fixed and automatic process, pass to 
a permanent arbitral court, just as cases now 
pass in this country from the local federal 
courts in the several states to the Supreme 
Court of the United States. There was a time 
in the history of that court when even its first 
chief justice regarded it as a failure, because of 
what he considered a lack of jurisdiction. .. . 
Jay’s outcry of despair was a bugle call to 
Marshall whose accession was a turning-point 
not only in the history of the court, but in the 
history of the Constitution itself. The time 
was ripe for the advent of a jurist and states- 
man clear-visioned enough to sweep the entire 
horizon of federal power, and bold enough to 
press each element of it to its logical con- 
clusion. So the time is ripe now for the advent 
of some great jurist or group of jurists clear- 





visioned enough to sweep the entire horizon of 
possible international power, and bold enough 
so to organize it as to bring the civilized States 
of the world under the authority of a tribuna 
armed with, at least, a limited compulsory 
jurisdiction. If only such a beginning can be 
made the rest may be safely confided to the 
future and to the enlightened conscience of 
mankind.”’ 


INTERSTATE COMMERCE. ‘The Fede- 
ral Rate Bill, Immunity Act, and Negligence 
Law of 1906,’”’ annotated by F. N. Judson, 
T. H. Flood Company, Chicago, 1906. 

This is a valuable edition of important new 
legislation, giving the benefit of the commen- 
taries of a specialist both in the theoretical 
and practical side of the law of interstate 
commerce. 


JUDGMENTS. ‘Res Judicata in Execu- 
tion,” by R. Srinwasa, Allahabad Law Journal 
(V. iii, p. 309). 

JURISPRUDENCE. ‘‘A Consideration of 
a German View of Americans as Law Builders,”’ 
by Hon. Fred. Brasted, Oklahoma Law 
Journal (V. v, p. 190). 


JURISPRUDENCE. ‘‘ Evolution of the 
Law by Judicial Decision,’ by Robert G. 
Street, American Lawyer (V. xiv, p. 554). 


JURISPRUDENCE (Federal Common 
Law). The ‘‘ Non-Federal Law Administered 
in Federal Courts,’’ by William Trickett, in the 
American Law Review for November-Decem- 
ber (V. xl, p. 819), is an interesting discussion 
of the refusal of the United States courts to be 
bound by a state court’s declaration of the 
common law of the state, although the ‘‘ Act 
of Sept. 24th, 1789, directed that the laws of 
the several states, except where the Con- 
stitution, treaties, or statutes of the United 
States otherwise require, or provide, shall be 
regarded as rules of decision in trials at com- 
mon law, in the courts of the United States, 
in cases where they apply.” 

Mr. Trickett thinks the federal courts 
wrong in their theory that in repudiating the 
state common law they are only declaring it 
more correctly than do the state courts, for 
he believes decisions are just as much law as 
are statutes; that the courts actually make the 
law, at least for practical purposes. A deci- 
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sion wrong on principle is, like a statute wrong 
on principle, nevertheless law for him and re- 
mains law until overruled, exactly as the stat- 
ute remains law until repealed. He finds the 
federal courts inconsistent in saying they will 
accept the state decisions in certain matters, 
notably “settled” rules as to land. 

‘‘ Why select from the vast mass of titles, 
and rights, rights and titles to things having a 
permanent locality, toland? Are we to under- 
stand that a state’s common law concerning 
the sale, devise, inheritance of land, is to be 
respected, and that concerning the sale or be- 
quest of cotton, or wheat, or a horse, or a piano, 
not? Is a state common law concerning per- 
sons, the status of children and married women, 
to be held not ‘law’ in the congressional 
sense? ”” 

Similar comment is made on the other cases 
where state rules are recognized. 

‘If the courts of a state had shown a pur- 
pose to enforce a given principle merely be- 
cause they supposed it, mistakenly, to be the 
principle adopted in England, or in a majority 
of the common law jurisdictions, and a federal 
court sitting in it, should believe that the state 
court had propounded it under this mistake, 
there might be a justification for its rejection 
of the erroneous inference.- The state court 
would really have adopted two propositions, 
(a) that which is law in England upon this 
point shall be law in this state, (b) this is the 
law in England. The federal court would not 
be without warrant for its position that the 
first proposition was the one that was really 
enacted into the law by the court, and might 
then, discovering the error in the second pro- 
position, rectify it. But it is on no such 
ground that it has assumed the right to re- 
pudiate the law as declared by the state 
courts.” 

The article, however, accepts the fact that 
this practice is a settled one and makes this 
interesting prophecy. 

‘ The constitutional lawyer who surveys the 
Constitution and the decisions of the court dis- 
covers a vast as yet unused power in Congress 
and the federal courts whose existence is not 
generally suspected. The ratio of the litiga- 


tion that is drawn to the federal courts to the 
entire mass of litigation is steadily increasing 
and is susceptible of indefinite augmentation. 





Over all this litigation Congress has unchal- 
lengeable power. It may prescribe the rules of 
procedure, the rules of evidence, and the rules 
which determine the rights and duties of liti- 
gants. It can, if it chooses, build up a real 
estate law, an inheritance law, a law of con- 
tracts, a law of torts. It has chosen thus far in 
common law matters for the most part to 
adopt state legislation. But, in some cases, it 
has overridden state legislation. There can be 
no doubt that it may, if it will, override it alto- 
gether. In equity proceedings the law of the 
state is more fully ignored. 

‘Congress, thus far, has only very partially 
invaded the sphere of the state law. In thus 
refraining, it has given scope for the initiative 
of the federal courts. They are building up a 
body of law to be administered within the 
states, which is a real federal common law, 
and which is capable of indefinite expansion 
at the cost of the peculiar law of the respective 
states. Thus far they have repudiated im- 
portant elements of the states’ law of torts, 
of contracts, of evidence. There is no power 
capable of imposing limits on the growth of 
this indirect legislation, save their own ‘ com- 
ity and good sense.’ This process which will 
prove to be secular, is constant and silent and 
is but a part of a vast and resistless movement 
towards the reduction of the importance of 
the States and the greater coarctation of their 
powers. The reduced importance of the States, 
however, will not, we may hope, be wholly 
without compensation.” 


LAW MERCHANT. ‘“ The ‘ Law Merchant’ 
of A. D., 1906,” by W. N. Ponton, Canadian 
Law Times (V. xxvi, p. 783). 


LEGAL ETHICS. ‘“‘ The Lawyers’ Methods 
of Advertising,” by Mitchell D. Follansbee, 
The Brief (V. vi, p. 276). 


LIMITATIONS. ‘‘ When is an Action Be- 
gun so as to Stop the Running of the Statute 
of Limitations?’’ by H. Claude Pobst, 
Virginia Law Register (V. xii, p. 675). 


MONOPOLIES. ‘The Legal Aspect of 
Monopoly,” by Herbert Pope, in the January 
Harvard Law Review (V. xx, p. 167), considers 
these questions: 

“* Does the law object to size, control of the 
market in itself, or only to particular methods 
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of accomplishing size, or is size not taken into 
account at all? ”’ 

His conclusion is: 

“The line is drawn between combinations 
formed for the purpose of securing a monopoly 
by means of the union of existing competing 
interests, and monopoly which is the result of 
the growth or development of a single business, 
whether carried on by an individual or a cor- 
poration. If, in the case of every business 
enterprise, conspicuous success in the com- 
petitive struggle were to result only in illegal 
monopoly, the value of the competitive system 
would be impaired. 

‘Tt is clear, however, that some monopolies 
must be tolerated unless all roads leading to 
monopoly are closed. If that cannot be done 
without interfering with the ordinary methods 
of competition, then the only course left is, 
not to prohibit altogether size which gives con- 
trol of the market, but to restrict the uses 
which may be made of size and limit the com- 
petitive power of size to perpetuate itself 
regardless of the interests of the general 
public. The success of a competitor, where 
competition is still active, is the gain of the 
purchasing or consuming public. But success 
which is so secure that the public may be dis- 
regarded must be controlled. The competi- 
tive system is maintained, not merely for the 
benefit of the successful competitor, but to 
serve the welfare of the whole community. 
The public is interested, not in the success of 
any one competitor, but in the continuous 
and effective operation of free competition, 
active and potential. When such restraining 
influences are no longer effective, so that the 
interests of the successful competitor and 
those of the public no longer correspond, the 
public interests must be protected in some 
other way. It may then become necessary by 
means of legislation to control the power and 
regulate the conduct of all large corporations, 
no matter what their past history.”’ 


MONOPOLIES (see Public Policy). 


MUNICIPAL CORPORATIONS. “ The 
Power of Municipal Corporations to make 
Special Assessments for Local Improvements,” 
by Edson B. Valentine, Albany Law Journal 
(V.. Ixvii, p. 325). 





NEGOTIABLE INSTRUMENTS. “The 
Uniform Negotiable Instruments Law,” by 
John C. Richberg, Illinois Law Review (V. i, 


Pp. 305). 


NUISANCE. A Treatise on the Law Govern- 
ing Nuisances with Particular Reference to its 
Application to Modern Conditions and Covering 
the Entire Law Relating to Public and Private 
Nuisances, including Statutory and Municipal 
Powers and Remedies, Legal and Equitable, 
by Joseph A. Joyce and Howard C. Joyce, 
Albany, N. Y. Matthew Bender & Com- 
pany, 1906. 

This is a subject to which very few text 
books have been exclusively devoted, none 
having appeared within the last fourteen 
years in America. The law of nuisances in a 
special sense develops with the progress of 
industry and invention and with the resulting 
changes in modes of living and social con- 
ditions. It consists fundamentally in the 
application to each particular case of what is 
reasonable as between conflicting interests; 
and new social relations present novel situa- 
tions, while changing standards and habits of 
thought make the test of reasonableness very 
elastic. Therefore a volume which brings up 
to date the authorities on the subject, as does 
Joyce on Nuisances, is timely and should be of 
value to the profession. 

The merit of the present work consists not 
in analysis and exposition but in the detail and 
fullness with which the decisions are com- 
piled. The text in great part is merely a 
methodical and orderly statement of the 
decisions, with little criticism or comment. 
Thus it is stated broadly, section 83, on the 
authority of Commonwealth v. Howe, 13 Gray, 
26, that a statute declaring that a build- 
ing for the illegal sale of intoxicants is a com- 
mon nuisance, which may be treated as such, is 
constitutional; and on the authority of Lawton 
v. Steele, 152 U. S., 183, that the legislature 
may declare that nets set in certain waters are 
nuisances and may provide for their summary 
destruction; but there is no discussion of the 
interesting constitutional questions raised by 
those cases. 

The ‘‘ underlying principle which governs 
the doctrine of nuisances and the remedy ”’ is 
stated as follows: (section 25) ‘“‘ Every person 
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is entitled in some degree at least to the enjoy- 
ment of certain private rights whether they are 
personal or property rights or both; and also 
to the enjoyment of certain public rights, and 
when such rights clearly exist or are vested 
there ought not to be an unlawful or un- 
reasonable violation or infringement thereof 
which will work injury or damage to the per- 
son or persons in whom they exist or are 
vested either individually, as a private citizen, 
or collectively.” 

The application of these principles in the 
more familiar classes of cases is shown in 
detail by chapters on trade or business; smoke, 
fumes, gases, and noisome smells; noises, jars, 
and vibrations; animals and animal enclosures; 
nuisances affecting highways; and waters. 

Several chapters are devoted to the subject 
of remedies, and the distinction in this respect 
between public and private nuisances is well 
brought out. nH. F. ©. 


PRACTICE. ‘‘ The Recommendations of 
the Illinois Practice Commission,’’ by Robert 
McMurdy, [illinois Law Review (V. i, p. 299). 

PRACTICE. ‘ Affidavits on Attachment,” 
by Raymond D. Thurber, Bench and Bar 
(V. vii, p. 92). 

PRACTICE. ‘‘ The Duty of the Bench to 
the Bar,’”’ in the November-December Ameri- 
can Law Review (V. xl, p. 855), is an un- 
signed article in address form, found among the 
editorial papers of the late Judge Seymour D. 
Thompson, and which there is some reason to 
think was his own work. It is not preten- 
tious, but has many practical ideas. 


PROPERTY. ‘ Some Questions in the Law 


of Fraudulent Alienations,’’ Anon., Madras 
Law Journal (V. xvi, p. 383). 
PROPERTY (Fixtures). ‘‘Some Sugges- 


tions Concerning the Law of Fixtures’ are 
made in the January Columbia Law Review 
(V. vii, p. 1) by Joseph W. Bingham. The 
article treats of too many of the multifarious 
phases of the subject to be summarized ade- 
quately here, but it is commended to all 
interested in that branch of the law as an 
intelligent and clarifying discussion. 


PROPERTY (Rule Against Perpetuities). 


In the January Harvard Law Review (V. xx, 
p. 192), Albert M. Kales discusses ‘‘ Several 





Problems of Gray’s Rule Against Perpetuities, 
Second Edition,” taking issue with the dis- 
tinguished author in several matters. The 
subjects treated are: Vested and contingent 
remainders; vested and contingent interests 
after terms for years; statement of the rule 
against perpetuitiesy whether the rule ap- 
plies to contingent remainders; vested gifts to 
a class and the rule; postponed enjoyment 
clauses void apart from the rule. 


PROPERTY. Albert Martin Kales_ con- 
tinues in the January Illinois Law Review 
(V. i, p. 374) his suggestions as to reforms in 
the law of future interests needed in Illinois. 


PUBLIC POLICY. ‘“ The Economic Ad- 
visability of Inaugurating a National Depart- 
ment of Heaglth,’”’ by J. Pease Norton, Albany 
Law Journal (V. \xviii, p. 338). 


PUBLIC POLICY (Commerce Regulation). 
An article by Judge Alfred Hand of the Su- 
preme Court of Pennsylvania on “ Titles to 
Coal Lands in Pennsylvania and Incidental 
Monopolies Connected Therewith,’ in the 
January Yale Law Journal (V. xvi, p. 167), 
discusses among others a question of national 
interest, namely, the monopoly in the coal 
trade secured by the Pennsylvania railroads 
in connection with the evil of discrimination in 
freight rates. Judge Hand thinks very cau- 
tious consideration should be given the sug- 
gestion ‘‘that no common carrier shall be 
allowed to carry as freight its own goods and 
products, and this to take the form of legis- 
lation by the national government, reaching to 
the past as well as the future.”’ It is pro- 
posed to do this through the power of the 
United States to ‘‘ regulate commerce ”’ and 
deprive railroads of all vested rights to carry 
their own products outside of the state of their 
incorporation. Under the Dartmouth College 
case, the author thinks this result can be 
reached if at all only after a legal struggle as 
famous as that case. It does not seem to him 
worth while to take this step. 

“The simple fact that some corporations 
have a right to carry their own product to 
market, which has become vested, is ‘not the 
evil — if it be an evil — that society is aim- 
ing at. The evil to-day is graft, discrimination, 
rebates to hide discrimination. The investiga- 
tion already made shows it did not hide dis- 
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crimination, and the law can correct that, 
without violating or altering the Constitution, 
under one of the most sacred principles, the 
inviolability of contracts by state or national 
legislation.” 


PUBLIC POLICY (Lynching). In ‘The 
Court v. The Mob,” in the American Law 
Review (V. xl, p. 864), Edwin Maxey declares 
that lynching, despite ‘‘ the specious plea that 
it is for the purpose of furthering the cause 
of justice,’ is in truth “‘ resorted to for the 
purpose of gratifying a desire for revenge — 
a remnant of savagery.”” With equal keenness 
he says: 

“The mob excuses itself, and a great many 
well-meaning people are wont to excuse it, on 
the ground that ‘“‘ hanging was too good for 
him,” that “‘ the brute deserved all the punish- 
ment he got,” etc., etc. Grant all this and the 
main consideration has not been touched. 
We have not merely the claims of the crimi- 
nal to consider, but those of the community as 
well, and viewed from the standpoint of the 
community, every consideration of law, moral- 
ity, and expediency demands that the criminal 
shall be disposed of in a way least brutalizing 
to its members and least subversive to its 
peace and good order. The view which con- 
siders merely the criminal is altogether too 
narrow.” 


QUASI-CONTRACTS (Change of Position). 
The January Harvard Law Review has a quasi- 
contract article by George P. Costigan, Jr. 
““Change of Position as a Defense in Quasi- 
Contracts — The Relation of Implied War- 
ranty and Agency to Quasi-Contracts” (V. xx, 
p. 205). The action for money had and 
received to recover money paid by mistake of 
a material fact is the one which the author con- 
siders; the words ‘‘ change of position ”’ are 
used ‘‘ simply in the ordinary sense of such a 
change in the situation of the defendant in 
consequence of the mistake in payment as 
will entail financial loss to him if he has to 
make repayment. That change may consist 
in the loss of a legal right on the very claim or 
instrument upon which the payment is made, 
or in the giving up of property, or in delay in 
getting at the person really liable, or in the 
payment of money to third persons. Such a 
change of position may mean a total or only a 





partial loss, and, if the latter, can be of course 
only pro tanto a defense.” 

The author’s summing up is as follows: 
“This particular field has been somewhat 
neglected, so that exposition rather than argu- 
ment is needed. Our exposition has disclosed 
that except in a few jurisdictions change of 
position caused by a payment made under 
mistake of fact, for which mistake the defend- 
ant is not responsible, is a complete defense to 
an action to recover the money, unless by ex- 
press contract or by a contract implied in 
fact the defendant has put it out of his power 
to make use of the defense. 

“It should be added that except in the few 
jurisdictions which allow a plaintiff to throw 
the loss upon an equally innocent defendant by 
taking from such defendant that title to the 
money which the plaintiff himself conferred 
upon the defendant, it is impossible to assert 
positively that the results reached by the 
courts are erroneous. It being conceded, as 
under our common law system it must be, 
that the general equitable doctrine that where 
the equities are equal the legal title must 
prevail has no application where by actual con- 
tract, that is, by express contract or by con- 
tract implied in fact, the parties agree that it 
shall not apply; the cases which find such an 
implied actual contract to exist rest upon an 
assumed general business understanding which 
is extremely difficult, if not impossible, to 
disprove. For that reason it is believed that 
they are now invulnerable to attack except 
through legislation. But vigorous protest 
may be effective, and therefore must still be 
raised, against those cases where equitable 
principle as such has been violated by the 
courts.” 


QUASI-CONTRACTS. ‘‘ The Doctrine of 
Boston Ice Company v. Potter,’ by George P. 
Costigan, Jr., in the January Columbia Law 
Review (Vol. vii, p. 32), is a careful examina- 
tion with copious citations of a Massachusetts 
case, decided in 1877, which the author believes 
to have been correctly decidéd on wrong 
grounds. It was an action for the value of 
ice furnished by the plaintiff as assignee of an 
express contract, if the contract was assign- 
able, but as the assignee sued in his own name, 
which then he had no right to do, no recovery 
could be had on the express contract. The 
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question therefore was simply whether there was 
a quasi-contractual obligation to pay the value. 

The facts found were that the defendant in 
1873 was supplied with ice by the plaintiff, but, 
on account of some dissatisfaction, terminated 
his contract with it; that the defendant then 
made a contract with the Citizens’ Ice Com- 
pany to furnish ice ; that sometime before April, 
1874, the Citizens’ Ice Company sold its busi- 
ness to the plaintiff with the privilege of supply- 
ing its customers, that the plaintiff did not not- 
ify defendant of this change of business but 
supplied the ice called for by the assigned con- 
tract from April 1, 1874, to April 1, 1875; that 
during all that time ‘‘ the defendant had a 
right to assume that the ice in question was 
delivered by the Citizens’ Ice Company; ’’ and 
that ‘“‘ the defendant received no notice from 
the plaintiff until after the ice had been deliv- 
ered.’’ Upon these facts the court held that 
the plaintiff could not recover anything in the 
action brought, adding, ‘‘ We are not called 
upon to determine what other remedy the 
plaintiff has.”’ 

The decision has been taken to mean that 
since the defendant had been dissatisfied with 
the plaintiff under the earlier arrangement he 
might have refused to deal with it as assignee, 
had he learned of the facts in time. 

Mr. Costigan’s discussion is very minute. 
He sums up: 

“1. If the court’s notion that the express 
contract was not assignable could by any possi- 
bility be correct, the decision in Boston Ice 
Company v. Potter would be erroneous be- 
cause the plaintiff, reasonably believing itself 
entitled to act as assignee, was not an officious 
intermeddler, and, having no remedy on the 
express contract, was entitled to recover in 
quasi-contract. 

“2. If, however, the court was wrong in 
thinking the contract not assignable to plain- 
tiff, and that it was wrong we have already 
seen, the decision in the Boston Ice Company 
case was perfectly sound because the plaintiff, 
having already an adequate remedy on the 
express contract in its assignor’s name, had no 
excuse for asking that a quasi-contractual obli- 
gation be imposed upon the defendant. 

“ It is submitted that in Boston Ice Company 
v. Potter the contract was assignable to plain- 
tiff; that it actually was assigned to plaintiff; 





that plaintiff had an adequate remedy on the 
express contract in its assignor’s name; that 
plaintiff’s remedy on the express contract pre- 
cluded any quasi-contractual obligation; and 
that because at that time in Massachusetts the 
assignee of a contract could not sue in his own 
name on the express contract the case was 
rightly decided.” 


STATUTES (United States). ‘‘ June 22, 
1874, President Grant put his signature to a 
great quarto volume which we know as the 
United States Revised Statutes. This has 
since been amended, and many additions have 
been made to the general laws of the United 
States which have not been incorporated in the 
Revised Statutes. These are scattered through 
the Statutes at large, mingled with many tem- 
porary provisions. To convert this chaos into 
order ’’ Congress has created a commission to 
revise and codify ‘‘ all the laws of the United 
States of a permanent and general character.” 
This commission has recommended a Penal 
Code and a Judiciary Act, both of which are 
now before Congress. Everett P. Wheeler in 
““The Revision of the Laws of the United 
States”? (January Michigan Law Review, V. 
Vv, p. 176) calls attention to the importance of 
these bills and of some amendments that have 
been suggested. 

In admiralty and equity causes the Revision 
provides for a bill of exceptions to the Appel- 
late Court, instead of the present practice 
which transmits the full record. A committee 
of the Admiralty Bar of New York seeks an 
amendment retaining the present practice. 

‘“‘ Experience shows that the ability of the 
appellate tribunal in admiralty and equity ap- 
peals to. dispose of the whole cause upon the 
merits is of great public advantage. It obvi- 
ates the necessity of a new trial, it disposes of 
the case finally upon the merits, and removes 
from the consideration of the Appellate Court 
a hundred technical points which in common 
law cases lead to discussion of whether or not 
there has been reversible error in the court be- 
low, and eliminate in many cases the consider- 
ation upon the merits, to which every litigant 
should be entitled.” 

A more far-reaching amendment in the same 
line suggested by members of the Bar is the 
English system brought specially to the public 
attention by Judge Amidon in his address on 
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‘The Quest for Error and the Doing of Jus- 
tice,’”’ that has been noted in these columns, 
and recommended by President Roosevelt in 
his annual message as follows: 

“* No judgment shall be set aside or new trial 
granted in any case, civil or criminal, on the 
ground of misdirection of the jury or the im- 
proper admission or rejection of evidence, or for 
error as to any matter of pleading or procedure 
unless, in the opinion of the court to which the 
application is made, after an examination of 
the entire cause, it shall affirmatively appear 
that the error complained of has resulted in a 
miscarriage of justice. 

“This amendment is similar to a provision 
which has for more than twenty years been in 
force in the English Supreme Court of Judica- 
ture. It has worked well there, has greatly 
diminished the number of new trials, has 
enabled the Appellate Court to dispose of the 
causes before it upon the merits, and in this 
way to do justice more promptly and fully 
than is possible under a more technical system 

Other possible improvements in the revision 
are noted by Mr. Wheeler, who concludes by 
urging the profession in general to give the 
matter the attention its importance deserves. 
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SURETYSHIP. ‘Contracts of Indemnity,” 
by T. F. Martin, Commonwealth Law Review 
(V. iv, p. 13). 

TELEGRAPH COMPANIES. A treatise on 
the law of Telephone and Telegraph Companies, 
by S. Walter Jones, Vernon Law Book Com- 
pany, Kansas City, 1906. Price $6.00. 

The author states that this is the first work 
in which the liabilities of both telephone and 
telegraph companies have been comparatively 
analyzed, though there have been earlier works 
on the law of telegraph companies alone. 
While the differences in the two subjects are not 
profound in principle they become important 
in application, and it is well that the entire law 
relating to the transmission of intelligence by 
electricity should be thus collated. The work 
is elaborate and cites many cases, though not 
all the decisions on the subject, for we noted 
the absence of several important Massachusetts 
cases. The text, however, is in general accu- 
rate and the style is clear. The book will be 
desired by all lawyers who specialize in this 
subject. 

TORTS. ‘‘ Unsoundness of Mind in Rela- 
tion to Torts,’”’ by H. Dean Bamford, Common- 
wealth Law Review (V. iv, p. 3). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 


Company, St. Paul, Minnesota, at 25 cents each. 


In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 





CONTEMPT. (Punishment.) Ky. —The amount 
for which a person in contempt of court may 
be fined is considered in French v. Common- 
wealth, 97 S. W. 427. A jury had found defen- 
dant, a party to an action, guilty of criminal con- 
tempt, arising from his having corruptly, and with 
intent to obstruct the administration of justice, 
procured, by bribes and threats, witnesses for the 
adverse party, who had been summoned to testify 
in the action, to leave the state pending the action, 
and had fined him $5,000. This fine, it was con- 
tended, was excessive, and violated section 17 of 
the Bill of Rights, declaring that excessive fines 
shall not be imposed. However, the court did not 
consider the fine excessive in view of the testimony 
before it. ‘‘ If, as asserted by counsel,” the court 
says, ‘‘ the fine is the largest ever imposed by a 
jury in this state for a contempt, doubtless it is 
because no other jury has ever had to deal with so 
aggravated a case of its class.’ The contention 
that the fine was excessive within the Bill of 
Rights, the court disposes of by saying: ‘‘ We have 
in this state no statute defining contempt. There 
is a statute limiting the power of the court as to 
the infliction of punishment for contempt, but, if 
in the opinion of the court the contempt is one de- 
manding greater punishment than lies in its power 
to inflict, it may have a jury to hear the truth of 
the matter, and leave it to them to inflict such pun- 
ishment as they may deem commensurate with the 
offense. As in any other case of trial by jury, 
their verdict will not be disturbed unless flagrantly 
against the evidence, or in the result of passion or 
prejudice.” 


CONTRACTS. (Portraits — Right of Privacy.) 
Wis. — The right of an artist who has been given 
a commission to paint a portrait to paint a dupli- 
cate on his own accord was questioned in the recent 
case of Klug v. Sheriffs, rog N. W. Rep., 656. The 
court reviews at length the authorities regarding 
the right of privacy, but comes to the conclusion 
that the case at bar turns not upon the right of 
privacy but upon contract relations. Plaintiff had 


been commissioned to paint a portrait of defen- 
dant’s deceased wife. This he did, and then painted 





a second portrait without being requested to do so. 
By doing this, the court held that plaintiff had 
violated the implied contract to use the photo- 
graphs furnished by defendant only for the pur- 
pose for which they were furnished, so that de- 
fendant, though he received the second portait 
and refused to return it to the artist, was not liable 
for its value. 


This case applies to peculiar facts, the prevailing 
doctrine that a plaintiff shall not recover on quasi- 
contract principles against a protesting defendant 
where the plaintiff is shown to have violated delib- 
erately the express contract in reference to the trans- 
action. That majority view receives its ordinary 
application where a plaintiff has wilfully aban- 
doned the express contract after part performance 
and yet seeks to recover on a quantum meruit. 
The cases refusing such recovery are collected in 15 
Am. & Engl. Ency. of Law, 2d ed. 1087 and in the 
supplement to that work, Vol. 3, pp. 520-1. Mal- 
bon v. Birney, 11 Wisc. 107, denied plaintiff relief 
in such a case and shows that Klug v. Sheriffs is in 
accord with the court’s previous attitude; for to 
deny a recovery in Malbon v. Birney where all that 
the plaintiff actually sues for was done in compli- 
ance with the contract and to allow a recovery in 
Klug v. Sheriffs where all that the plaintiff actually 
sues for was done in breach of the contract would 
be absurd. 

But Klug v. Sheriffs seems indefensible as a 
quasi-contract decision. It is believed that Britton 
v. Turner, 6 N. H. 481, and its respectable following 
(the cases are collected in 15 Am. & Engl. Ency. of 
Law, 2d ed. 1089 and in the supplement to that 
work, Vol. 3, p. 521) are more in accord with eter- 
nal justice than the majority cases above cited, and 
that even in the extreme state of facts disclosed by 
Klug v. Sheriffs the plaintiff should recover. It 
should be remembered that in Klug v. Sheriffs the 
court put to one side the claim of a right of privacy 
as such and dealt with the case as if plaintiff had 
simply violated a provision implied in fact in the 
express contract. Upon that theory it would seem 
as if the defendant ought in conscience to pay to 
plaintiff the value of his enrichment at the expense 
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of plaintiff. That does not mean, however, that the 
defendant must pay as much for the second picture 
as for the first. The true measure of recovery is 
difficult to figure out, but it can in no event be more 
than the value of the picture to the defendant nor 
more than an amount which will compensate plain- 
tiff for its loss. The lack of a market value com- 
plicates the problem. On the measure of damages 
adopted where a railroad had to pay for a family 
portrait, see Green v. Boston & Lowell R. R., 128 
Mass. 221, 226. Those were not quasi-contract 
cases, however. In Klug v. Sheriffs the recovery 
would naturally be very small because the defendant, 
having already one picture did not care much for the 
second, and since the defendant cared so little for 
the second picture that he offered to destroy it, it 
might well be that recovery could not exceed the 
value of the paint and canvas as such. But surely 


_if a plaintiff who sues in tort for the destruction of 


a picture painted and exhibited by plaintiff, which 
picture was a gross libel of defendant’s sister, can 
recover the value of the paint and canvas (Du Bost 
v. Beresford, 2 Camp. 511), that much recovery at 
least should be awarded in a quasi-contract action 
where the plaintiff has painted a perfectly proper 
picture with the hope of pleasing the defendant so 
much that he will buy it and the defendant, in- 
stead of cutting up the picture appropriates and 
keeps it. A majority of the courts would agree 
with the Wisconsin court, however, in refusing any 
recovery. It should be noted that in Klug v. Sher- 
iffs one judge, Mr. Justice Dodge, dissented. 

The case has been discussed above as one in 
quasi-contracts. The majority opinion suggests 
that it was presented to the court as one of con- 
tract implied in fact, and the court got around the 
point by holding that the plaintiff never had title to 
the picture and so had nothing to sell to the de- 
fendant. That view seems to be wholly erroneous. 
Plaintiff certainly owned the canvas and paint and 
the two combined into a picture by his own labor. 
On the other hand, that no actual contract by de- 
fendant to purchase the picture was made out 
seems equally clear; his acts did not belie his words. 
The question then was essentially one of quasi- 
contract. GEO. P. COSTIGAN, JR. 


CRIMINAL LAW. (Practice.) N. Y. Sup. 
Ct. — People ex rel. Jerome, District Attorney 
v. Court of General Sessions of the Peace, 98 N. Y. 
S., 557, involves the right of the people on rela- 
tion of the district attorney to a writ of prohibition 
against the Court of General Sessions to prevent it 
from taking proceedings on a motion for a new 
trial on other grounds than newly discovered evi- 
dence, made after conviction of a misdemeanor. 
The special term of the Supreme Court (98 N. Y. 





S. 66) held that, inasmuch as the statute provided 
that, except when made on newly discovered evi- 
dence, a motion for new trial must be made before 
judgment and that as it must be presumed that 
the court below would construe the statute cor- 
rectly the relator is not entitled to the writ, but 
on appeal the appellate division of the Supreme 
Court (98 N. Y. S. 557) held that as the motion 
for new trial was not made on the ground allowed 
by the statute the relator was entitled to the writ. 
The questions raised by the motion for new trial 
the court held could be considered on an appeal 
from the judgment of conviction in the court below. 


DOMICILE. (Residents on Property of United 
States.) Tenn. Many of the veterans of the 
Civil War are in their old age taken care of in 
homes provided for them by the federal govern- 
ment. Being thus wards of the federal govern- 
ment, the question quite often arises as to whether 
or not the old soldiers who fought for the preser- 
vation of the Union may exercise the right of voters 
in the states in which the homes are located. A 
recent case dealing with this question is that of 
State ex rel. Lyle v. Willett, 97 S. W. Rep., 299. 
The state of Tennessee had granted its consent to 
the acquisition by the National Home for Disabled 
Volunteer Soldiers of certain lands for the estab- 
lishment of a branch of such home, but in doing 
so the state had provided that the act granting 
this consent should not be construed to deny to 
inmates who were qualified voters of the state the 
right to vote. On authority of Sinks v. Reese, 
19 Ohio St. 306, 2 Am. Rep. 397, and Ft. Leaven- 
worth Railroad Co. v. Lowe, 114 U. S. 525, 5 Sup. 
Ct. 995, 29 L. Ed. 264, the court held that the land 
on which the soldiers’ home was located was 
within the exclusive jurisdiction of the federal 
government. The home being within the exclu- 
sive jurisdiction of the federal government, the 
residents thereof were consequently non-residents 
of the state of Tennessee, and since the constitu- 
tion of the state requires voters to be residents of 
the state and county wherein they offer to vote, 
the inmates of the home could not be regarded as 
qualified voters. A proviso in the act giving the 
state’s consent to the acquirement of the property 
for the home, by which it was sought to reserve 
the right to vote to inmates who were qualified 
voters of the state, the court holds to be invalid. 
A contention that the home was a corporation and 
that a conveyance of the land to it was not a con- 
veyance to the United States, the court regards as 
being without force. The members of the board 
of managers of the home are merely officers of the 
United States, subject to its control in every re- 
spect. They are together in their organized capa- 
city merely_the‘*hand ‘of;the’government in effectu- 
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ating the purposes for which they were appointed. 
The real and only party in interest in making the 
purchase was the government of the United States. 


EMINENT DOMAIN. (Taking City Property for 
Street.) N.Y. — The right of a city to compensa- 
tion for property of the city taken for the purposes 
of a street was questioned in Jn re Van Cortlandt 
Avenue, 78 Northeastern Reporter, 952. Land 
had been acquired by the city in fee simple for the 
purposes of its water supply and paid for from the 
proceeds of bonds, which were a general charge 
against the city. Afterwards a part of this prop- 
erty was desired for street purposes, and the ques- 
tion arose as to whether or not the city was entitled 
to compensation the same as other property own- 
ers whose land is taken for streets. In determin- 
ing this question, the court calls attention to the 
fact that persons owning property abutting upon 
land owned by a municipality do not have ease- 
ments in or over the-municipal property simply 
because the property is owned by a municipality 
and not by an individual; that real property ac- 
quired by a municipality for general corporate 
purposes and not for street or other special pur- 
poses is held pursuant to the deeds of conveyance 
the same as individuals hold real property, and 
that the abutting owners on the lands in question 
prior to the condemnation proceedings did not 
have any right of access over the same or right to 
protect the free circulation of light and air to their 
property. So far as the city was concerned, it 
could undoubtedly have devoted the land to street 
purposes, but as the city owned the land in fee, it 
could erected thereon a public building, 
maintained a public park, or, if the property was 
not required for the purposes of the water supply, 
it could have been sold, and the proceeds of the 
sale applied to the general purposes of the corpora- 
tion and to the advantage of the general taxpayer. 
When the property was dedicated to the use of the 
public as a street, this was inconsistent with the 
absolute fee. By such dedication, the general 
taxpayer suffers a damage and the abutting owner 
The city is therefore en- 


have 


acquires an advantage. 
titled to compensation. 

EQUITY. (Contracts in Restraint of Trade.) 
U.S.C. C., E. D. N. Y. — The rights of a manufac- 
turer of a proprietary. medicine, by virtue of con- 
tracts made with wholesale dealers binding them 
to sell the medicine only at a certain price and only 
to retail dealers, who also had contracts with the 
manufacturer fixing the price at which the medi- 
cine should be sold to consumers, are involved in 
Wells & Richardson Co. v. Abraham, 146 Federal 


Reporter 190. Complainants are the manufac- 


turers of Paine’s Celery Compound and defendants 
are the owners of a large department store in New 





York. Complainants brought action to restrain 
defendants from selling the compound at a price 
less than that stipulated in the agreement which 
complainants had made with the wholesale dealers 
to whom they sold the medicine. Defendants had 
no contract with complainants and purchased the 
medicine from other parties. Before selling the 
medicine they removed the cartoons and labels and 
other printed matter usually attached to or 
wrapped around the bottles containing the medi- 
cine. This the court considered as evidence of 
connivance with persons under contract with 
complainants and as showing that the medicine 
was purchased from persons interdicted by con- 
tract from selling it. The court calls attention to 
numerous cases in which similar contracts had been 
upheld and holds that complainants are entitled 
to the relief demanded. The court makes it clear 
that the case must be carefully distinguished from 
cases where the purchase had been made from per- 
sons who had a right to sell to the purchaser, such 
as Keeler v. Standard Folding Bed Co., 157 U. S. 
660, 15 Sup. Ct. 738, 39 L. Ed. 848, and from cases 
where the facts did not show a contract, as, for 
instance, Bobbs-Merrill Co. v. Straus (C. C.), 139 
Fed. 155. 

EQUITY. (Interpleader.) Mo. App. —A case 
of peculiar interest is Lavelle v. Belliu, 97 S. W. 
200, involving, as it does, the right of a bailee of 
found property to interplead in an actjon for the 
possession of such property. On review of the 
authorities the court finds that both by English 
statute and by the course of practice of the Eng- 


‘lish courts of equity, the finder of personal property 


is entitled to interplead in an action for the posses- 
sion of such property. No cases are found in the 
Missouri courts where-the question has arisen, 
but the court is persuaded that unless plaintiff is 
allowed to interplead he will be without sufficient 
protection from demands of the different claim- 
ants, and that he will be harrassed by more than 
one law suit, and subject to the risk of paying 
lawyers’ fees and costs, for which there would be 
no remuneration, and as it is a familiar and well 
established principle that equity will grant relief 
where the party has no adequate remedy at law, 
the court believes that the proceedings in the case 
at bar can be upheld on that ground, and that, 
therefore, a bailee of property found was entitled 
to interplead in an action between the finder and 
others for the possession of such property. 
EQUITY (Specific Performance — Injunction.) 
Ia. —In H. W. Gossard.Co. v. Crosby, tog N. W. 
483, plaintiff had engaged defendant to sell corsets 
for it and to give lectures pertaining to physical 
culture, and brought suit for an injunction to re- 
strain her from working for a rival company. In 
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the petition it was alleged that the services were 
unique, requiring a cultured saleswoman of strong 
individuality and good address and ability as a 
lecturer, which requirements defendant was al- 
leged to meet in an exceptional degree, and on the 
basis of this an injunction was sought. But the 
court notes that it was not shown that exceptional 
talent was required to understand the corset, nor 
was it shown why any other woman of intelligence 
and good address could not perform the service 
required. By way of introduction to the consid- 
eration of the main question, the court states that 
an injunction in favor of an employer against an 
employee, forbidding the latter to engage in the 
service of another, is in the nature of a decree for 
specific performance; and that the remedy for a 
violation of a contract to perform personal services 
or labor is universally recognized as being at law 
the damages there recoverably constituting the 
full measure of relief to which the employer is en- 
titled. In the early English case of Kemble v. 
Kean, 6 Sim. 333, an injunction was denied when 
sought for the purpose of preventing an actor from 
entering the services of another theatrical man- 
ager, he having engaged to play at plaintiff’s thea- 
ter and expressly bound himself not to play at any 
other theater in the same city during a stated 
period. A later case (Lumley v. Wagner, 1 De 
Gex M. & G. 604) is generally regarded as over- 
ruling Kemble v. Kean, and in Montague v. Flock- 
ton, L. R. 16 Eq. 189, the court, professing to fol- 
low the Lumley case, extended the rule to uphold 
an injunction where the contract contained no 
express negative stipulation. But this case, the 
court notes, appears to have been overruled by 
later decisions (Whitman v. Hardman, 2 Ch. Div. 
416) which distinctly refuse to approve the idea 
that an injunction is allowable in the absence of an 
express negative covenant to which the writ may 
give effect. The doctrine of the latter case the 
court regards as the one prevailing in England at 
this time. The court observes that there are cases 
in this country where the negative covenant of an 
employee has been enforced by an injunction, and 
that in some of them the courts have indulged in 
the suggestion, obiter, that the writ will lie to en- 
force an implied negative of this character. But 
these dicta have not had general acceptance, and 
so far as the courts of last resort in this country 
have had occasion to speak in cases involving the 
question, they have never been known to extend 
the rule to contracts containing no express nega- 
tive covenant. As an exception to the general 
American doctrine, the court cites the case of Duff 
v. Russell, 133 N. Y. 678, 31 N. E. 622, but even 
in that case the court considers that the contract 
contained something more than an implied con- 
tract not to enter the services of another during 








the period covered by the defendant’s engagement. 
Further discussing the authorities, the court comes 
to the conclusion that equity will not undertake to 
decree specific performance of contracts for per- 
sonal services; that in the absence of express neg- 
ative covenant equity will not aid the enforcement 
of such contract by injunction, and that even 
where there is an express negative covenant, in- 
junction will not be granted save in exceptional 
cases, where by reason of the peculiar and extra- 
ordinary character of the promised services a vio- 
lation of the agreement will cause injury to the 
other party, for which an action at law will not 
afford an adequate remedy. Coming to these con- 
clusions, the court naturally held that in the case 
at bar plaintiff was not entitled to an injunction. 


EVIDENCE. (Phonograph.) Mich.— Anex- 
ceedingly novel question was raised in Boyne 
City G. & A. R. Co. v. Anderson, 109 N. W. Rep. 
429, which was a condemnation proceeding for 
damages for laying tracks on a city street opposite 
respondent’s property. The trial court permitted 
a phonograph to be operated in the presence of the 
jury to reproduce sounds claimed to have been 
made by the operation of trains in proximity to 
respondent’s property, proper proofs having been 
made to justify the introduction of the instrument 
as substantially accurate and trustworthy repro- 
ducer of the sounds actually made. This action 
of the trial court the Supreme Court supports. The 
court notes that communication by means of the 
telephone have been held admissible in evidence, 
and states that the ground for receiving the testi- 
mony of a phonograph would seem to be stronger 
than that of communications by telephone, since 
in the case of the phonograph there is not only 
proof by the human witness of the making of the 
sounds to be reproduced, but a reproduction by 
the mechanical witness of the sounds themselves. 


This appears to be the first instance in which an 
American Supreme Court has ruled upon the ad- 
missibility of testimony given by the medium of a 
phonograph. But it is not the first instance of the 
admission of such testimony. Before the date of 
the above decision (Nov. 14, 1906), by nearly a 
year, i.e., on Dec. 7, 1905, and probably before the 
trial in the above case, this had been done by Judge 
Wait of the Superior Court of Suffolk County, Mass- 
achusetts, in the trial of Loring v. Boston Elevated 
Company, the issue and the purpose of the evi- 
dence there being precisely the same as in the Mich- 
igan case. In the Boston case, Mr. Morse for the 
plaintiff stated that he had known of at least one 
prior instance in England (Boston Daily Trans- 
cript, Dec. 7, 1905). Of the propriety of the evi- 
dence, with the safeguard above stated, there can be 
no doubt. J. H.W. 








128 THE GREEN BAG 





INFANTS. (Criminal Responsibility.) Ga. — 
In Anthony v. State, 55 S. E. 479, the court re- 
affirms the doctrine announced in Vinson v. State, 
52 S. E. 79, 124 Ga. 19, that a minor who has ar- 
rived at the age of criminal responsibility may be 
convicted under the Act of 1903 of the fraudulent 
practices made penal by that act, although a con- 
tract for services made by him may not be civilly 
enforceable. Furthermore, the court in this case 
holds that though proof that a minor left the ser- 
vice of his employer in obedience to parental 
authority will suffice to rebut all presumptions of 
fraudulent intent, yet the bare fact that the minor 
told his employer that he yielded to the command 
of a stranger to go to work for him can afford the 
minor no excuse in the absence of a satisfactory 
showing that he did so under fear of duress, rather 
than voluntarily and with the purpose of defraud- 
ing his employer in accordance with a previously 
formed intent. 

MUNICIPAL CORPORATIONS. (Taxation. ) 
Col. —In City and County of Denver v. Hallett, 
83 Pacific Reporter 1066, was questioned the power 
of a city to build an auditorium and to issue bonds 
for such purpose. The constitution of Colorado 
grants home rule to Denver and provides that the 
people thereof shall always have the exclusive 
power of making, altering, revising, or amending 
their charter, thereby bestowing upon the people 
of such city every power possessed by the state 
legislature. It was contended by counsel for a 
taxpayer who brought suit to restrain the issuance 
of bonds for an auditorium and conceded by the 
court that the constitution did not expressly grant 
the power to build an auditorium, that such power 
was not incident to nor implied in the powers 
granted and that an auditorium was not indispen- 
sable to the objects and purposes of the munici- 
pality as declared by the article of the constitution 
granting home rule to the city, but the court held 
that under the constitution the city had every 
power possessed by the legislature. Therefore, 
the main question was whether or not the legis- 
lature could authorize the city to purchase a site 
for and build an auditorium. The court notes 
that for many years Denver has had the power 
under her charter to appropriate funds for the 
entertainment of visitors and for the expenses of 
funerals, to take an enumeration of the inhabi- 
tants, to foster and encourage manufactories, to 
lay out and ornament grounds for a cemetery and 
sell lots therein, and to support or own a public 
library. None of these powers, the court main- 
tains, can be regarded as indispensable to a muni- 
cipality, but municipalities are permitted to exer- 
cise them because they tend to the advancement, 
the culture, the convenience, and the general wel- 





fare of the public. The court, therefore, is of the 
opinion that the authority thus exercised by the 
city can be extended to include the power to erect 
an auditorium. To fortify its position the court 
cites numerous cases from other jurisdictions 
wherein the powers of municipal corporations have 
been greatly extended. Thus the court cites Peo- 
ple v. Kelly, 76 N. Y. 475, upholding a statute 
authorizing the cities of New York and Brooklyn 
to build a bridge over the East River; Walker v. 
Cincinnati, 21 Ohio St. 14, 8 Am. Rep. 24, sustain- 
ing an act authorizing the city of Cincinnati to 
construct a railroad between that city and Chat- 
tanooga; State v. Cornell, 53 Neb. 556, 74 N. W. 
59, 39 L. R. A. 513, 68 Am. St. Rep. 629, sustain- 
ing the validity of a law authorizing counties to 
participate in interstate expositions, to issue bonds 
for such purposes and to erect and maintain suit- 
able buildings therefor; Sun Printing Co. v. New 
York, 152 N. Y. 257, 46 N. E. 490, 37 L. R. A. 
788, affirming the power of the legislature to invest 
the city of New York with authority to build a 
railroad within the limits of the city and issue 
bonds to meet the indebtedness. In addition the 
court notes that the city of Brooklyn has power to 
establish and maintain public baths (Poillon v. 
Brooklyn, ror N. Y. 132, 4 N. E. 191); that in 
Massachusetts towns have power to raise money 
by taxation for celebrations (Hill v. Easthampton, 
140 Mass. 381, 4 N. E. 811); and may appropriate 
money for public concerts by a band (Hubbard v. 
Taunton, 140 Mass. 467, 5 N. E. 157); that a 
memorial hall to be used and maintained as a 
memorial to the soldiers and sailors of the War 
of the Rebellion may properly be deemed a public 
purpose (Kingman v. Brockton (Mass.) 26 N. E. 
998, 11 L. R. A. 123); that the officers of a school 
district in Vermont may build a hall in connection 
with a schoolhouse to accommodate the schools 
and inhabitants of the district for the purpose of 
examinations and exhibitions Greenbanks v. Bout- 
well, 43 Vt. 207); that a Vermont town may build 
a town hall, though the upper part thereof is 
known as the ‘Opera Hall,” and incidentally 
used for theatrical purposes (Bates v. Bassett, 60 
Vt. 530, 15 Atl. 200, 1 L. R. A. 166); that in Ten- 
nessee the city of Knoxville has been empowered 
to appropriate money in aid of a college located 
without the city limits (East Tennessee Univer- 
sity v. Knoxville, 6 Baxt. (Tenn.) 166); and that 
the city of Philadelphia has power to entertain 
distinguished visitors at public expense (Tatham 
v. Philadelphia, 11 Phila. (Pa.) 276). If the 
powers above enumerated could be exercised by 
municipalities, towns, and counties, the court 
argues that there is no apparent reason why the 
taxpayers of Denver may not under a constitu- 
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tional provision, limiting the power to assess and 
collect taxes for the purpose of‘such corporation, 
by vote order the erection of an auditorium for 
public purposes even though it be incidentally 
used for conventions and national associations. 


PROPERTY. (Taxation.) Cal. — The right to 
assess the poles and wires of a telegraph company 
for the construction of an irrigation ditch was in- 
volved in Western Union Telegraph Co. v. Modesto 
Irrigation Co., 87 Pac. 190. The telegraph com- 
pany had erected its poles and wires on the land 
of a railroad company under a contract by which 
such poles and wires were reserved to the tele- 
graph company as personal property. As the 
poles and wires could be easily removed, and were 
in no sense essential to the support of that to which 
they were attached, the court held that they could 
properly be considered as personal property. 
Therefore they were not assessable for the revenue 
purposes of the irrigation district. Furthermore, 
Cal. Pol. Code (§§ 3617, 3663), in defining real 
estate for taxable purposes as land including the 
improvements, expressly excepts telegraph lines, 
and makes them assessable as personalty. These 
provisions the court regarded as _ prevailing. 
Hence the poles and wires of the telegraph com- 
pany were not under the statutes assessable for 
the purposes of the irrigation district. 


PROPERTY. (Tax Deed — Sufficiency of De- 
scription.) Wash. — Generally, courts construe 
tax deeds strictly against grantees, but in Ontario 
Land Company v. Yordy, 87 Pac. Rep. 257, the 
court appears to exercise a good deal of liberality 
for the purpose of upholding a conveyance by a 
tax deed. An owner of land, in platting the same 
as an addition to a city, numbered the blocks con- 
secutively except that where blocks 352 and 372 
would ordinarily have appeared a rectangular tract 
was shown, marked “ reserved.’ Subsequently, 
this reserved tract was listed for taxation de- 
scribed as blocks 352 and 372 in the designated 
addition. A tax deed was issued, describing the 
property as blocks 352 and 372. Subsequently, 
the one who had made the original plat platted 
this rectangular tract as another addition to the 
city, and subdivided it into blocks, numbering 
them from 1 to 4 inclusive. The court, however, 
upholds the tax deed as a sufficient conveyance of 
the tract. The original owner had paid no taxes 
on the reserved tract for years and had made no 
inquiry as to such taxes. The tract was located 


, where blocks 352 and 372 should have been if the 


regular order of numbering had been carried out. 


PROPERTY. (Vendor and Purchaser — De- 
fective Title — Effect of Condemnation Proceed- 
ings.) Wash. — Usually, it is agreed in contracts 





for the conveyance of real estate that if the title is 
not good or cannot be made good within a sufficient 
time, the purchaser shall have the right to rescind 
the contract. A contract of this nature was in- 
volved in Miller v. Calvin Philips & Co., 87 Pac. 
Rep. 264, and the question therein was whether or 
not the pendency of condemnation proceedings by 
a railroad for the acquirement of a right of way 
constituted such a defect in the title as to entitle 
the purchaser to a refund of his earnest money. In 
disposing of this question in favor of the purchaser, 
the court states its reasons as follows: ‘‘ Can it be 
said with any degree of reason that, after the com- 
mencement of the condemnation proceedings, and 
the filing of the lis pendens by the railroad com- 
pany, a good title without defect could have been 
given by the appellant? It may be that a convey- 
ance any time before the condemnation proceed- 
ings culminated in vesting the title in the railroad 
company would convey to the grantee the right to 
receive the damages allowed for the taking; but 
the value of the damages for the taking was not 
the subject of the contract — was not what the 
respondent expected to buy, or the appellant in- 
tended to sell. Under such contract it has been 
universally decided that the grantee is entitled to 
a marketable title —to an indubitable title — 
and that he cannot be compelled to buy a lawsuit, 
or a title that will involve him in litigation, but 
that he has a right to a title which will enable him 
to hold possession of his land in peace and security.” 


PUBLIC SERVICE CORPORATION.  (Negli- 
gence.) Fla. — Mugge v. Tampa Waterworks 
Company, 42 So., 81, is a carefully considered 
case, involving a question as to which there is 
great conflict of authority, the question being 
as to the liability of a water company to a 
citizen for loss of property by fire on account 
of an insufficiency of water, arising from the 
negligence of the company. Defendant water- 
works company entered into a contract with the 
city of Tampa, whereby the company enjoyed 
extensive franchises, such as the right to use the 
streets with its mains and hydrants, and to 
have special taxes levied on the property of the 
citizens, to be paid to the company for its supply 
of water for public use in the extinguishment of 
fires Plaintiff’s building having caught on fire, 
and the fire department having promptly re- 
sponded to the alarm, the water mains on account 
of defendant’s negligence were found without 
appreciable pressure and failed to yield any 
appreciable flow of water, whereby the building 
was destroyed, and plaintiff sued the water 
company. The first case cited by the court is 
Nickerson v. Bridgeport Hydraulic Company, 46 
Conn. 24, 33 Am. Rep. 1, the same being the first 
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American case bearing on the question, where it 
was held that where a water company, organized 
for the purpose of supplying the inhabitants of a 
city with water, contracted to supply the city 
hydrants with water.and by the company’s neg- 
lect the fire department was unable to extinguish 
a fire, the water company was not liable. The 
next case cited is Davis v. Clinton Waterworks 
Company, 54 Iowa, 59, 6 N. W. 126, 37 Am. Rep. 
185, wherein the court in speaking of the contract 
said, ‘‘It is sufficient to state that the parties 
thereto were the city and the defendant, and that 
plaintiff in this case in no sense was a party to the 
contract.’’ The opinion then points out that the 
court in Davis v. Waterworks treated the water 
company as an agent or officer employed by the 
city, and not as a business enterprise operated 
for the profit of the water company. As in line 
with the two cases cited, the court cites a large 
number of authorities, among them: Wainwright 
v. Queens County Water Co., 78 Hun. 146, 28 
N. Y. Supp. 987; Nichol v. Huntington Water Co, 
53 W. Va. 348, 44 S. E. 290; Foster v. Lookout 
Water Co., 3 Lea (Tenn.) 42; Fowler v. Athens 
City Waterworks Co., 83 Ga. 219, 9 S. E. 673, 20 
Am. St. Rep. 313; Wilkinson v. Light, Heat & 
Water Co, 78 Miss. 389, 28 South 877; House v. 
Houston Waterworks Co., 88 Tex 233, 31 S. W. 
179, 28 L. R. A. 532; Ferris v. Carson Water Co., 
16 Nev. 44, 40 Am. Rep 485; Bush v. Artesian 
Hot & Cold Water Co., 4 Idaho, 618, 43 Pac. 69, 
95 Am. St. Rep. 161; Ukiah City v. Ukiah Water 
& Imp. Co., 142 Cal. 173, 75 Pac. 773, 64 L. R. A. 
231, 1o0 Am. St Rep 107; Fitch v. Seymour 
Water Co, 139 Ind 214, 37 N. E 982, 47 Am St. 
Rep. 258; Britton v. Green Bay & Ft. H. Water- 
works Co., 81 Wis. 48, 51 N. W. 84, 29 Am St. Rep. 
856; Howsmon v. Trenton Water Co., 119 Mo. 
304, 24 S W. 784, 23 L. R. A. 146, 41 Am. St. 
Rep. 654. The opinion then states that the 
terms and conditions of the various contracts 
involved in the cases are not always alike, but 
that ‘the doctrine of a want of privity of con- 
tract between a property owner and the water 
company runs through them all.” 

Paducah Lumber Co. v. Paducah Water Supply 
Co., 89 Ky. 340, 12 S. W. 554, 13 S. W. 249, 7 
L. R A. 77, 25 Am. St. Rep. 536; Duncan v. 
Owensboro Water Co., 15 S. W. 523, 12 Ky. Law 
Rep. 824; Graves County Water Co v, Ligon, 112 
Ky. 775, 66 S. W. 725, are cited as repudiating 
the doctrine that a water company is not liable 
under such circumstances, and after reviewing 
further authorities, the opinion states: “It is 
impossible to reconcile the conflicting views of 
the courts and law writers upon the question at 
bar. . . . We are of opinion that the defendant 








enjoying, as it does, extensive franchises and 
privileges under its contract, such as the exclusive 
right to furnish water to the city . . . the right to 
have special taxes levied on the property of the 
citizen for its benefit . . . has assumed the public 
duty of furnishing water for extinguishing fires, 
according te,the terms of its contract, and that 
for negligence jin the discharge of this duty. . . 
it is liable for the damages suffered in an action of 
tort.” The decision appears to be bounded upon 
Gorrell v. Greensboro Water Supply Co., 124 N. 
C. 328, 32 S. E. 720, 46 L. R. A. 513, 70 Am. S. 
Rep. 598, and Fisher v. Greensboro Water Supply 
Co., 128 N. C. 375, 38 S. E. 912, and Guardian 
Trust & Deposit Co. v. Greensboro Water Supply 
Co. (C. C.) 115 Fed. 184, and Guardian Trust Co. 
v. Fisher, 200 U. S. 57, 26 Sup. Ct. 186. 


This decision is undoubtedly contrary to the 
almost overwhelming weight of authority, but 
undoubtedly too reaches a most desirable result. 
The cases on this subject are fully considered in this 
decision, and the court did not for a moment lose 
sight of the fact that its determination is contrary 
to the decisions in nearly every jurisdiction that has 
considered a similar state of facts. It is supported 
only by the few cases cited by it from Kentucky and 
North Carolina, and by the one U. S. Supreme Court 
case (Guardian Trust Co. v. Fisher, 200 U. S. 57), 
but it is to be noted that in the last named authority 
three of the judges dissented. 

The decisions generally hold that the individual 
citizen whose property is destroyed by fire through 
the water company’s neglect to fulfill its contract 
obligations with the municipality and maintain an 
adequate pressure in the fire hydrants, cannot sue 
the water company on contract because he was not 
a party or privy to the contract. Harvard Law 
Review, Vol. 15, page 784; Wainwright v. Queens 
County Water Co. 78 Hun. (N.Y.) 146; 28 N.Y. S. 
987. Nor can he sue in tort because an action in 
tort cannot be predicated upon a mere failure to 
perform a contract with a third party. Fowler v. 
Water Works Co., (1889) 83 Georgia 219; 9 S. E. 
673. And it has also been held that furnishing of 
water for fire protection is a governmental duty or 
power, resting with the municipality and that the 
water company in undertaking that work acts 
merely as agent of the municipality and so cannot 
be sued for inadequate performance any more than 
the municipality itself could be. Nichol v. Water 
Co. (1903) 53 West Va. 348; 44S. E. 290. Norcan 
the city itself sue the water company for the dam- 
age thus coming to the property of the individual 
citizen because its interest in the property is too 
remote. Ferris v. Carson Water Co., 16 Nevada 45. 
Thus under the prevailing view a water company 
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may contract to furnish water for fire protection, 
may lay mains through the public streets, have a 
complete monopoly upon that most profitable privi- 
lege, and yet it can nevertheless wholly neglect to 
furnish water in any adequate amounts or at any 
adequate pressure for purposes of fire protection, 
and yet there is no person on earth that can compel 
it by legal action to pay for the damage which re- 
sulted from its neglect. It is entirely unsatisfac- 
tory to call this a mere non-feasance or a mere fail- 
ure to perform a contract, for it is not the case 
where the water company never began supplying 
water under its contract, but is rather the case of 
undertaking a work and then carrying it out in a 
negligent manner. As the court well said in Olm- 
sted v. Morris Aqueduct Co., 46 N. J. L. 450, “‘It is 
well known that when a company undertakes to 
supply,a town with water the ordinary methods to 
obtain water to extinguish fires are abandoned by 
the people, and under the circumstances it would 
be gross negligence in the company to permit the 
supply of water to be intermitted or diminished to 
any considerable extent, and thus endanger the 
property within the town.” That is the real situa- 
tion in these cases. And if it can be shown as a 
fact that the fire could have been surely extin- 
guished with a stream of the usual volume and 
pressure for fire purposes, then the water company 
that agreed to furnish it and has actually begun the 
work of doing so should pay the damages resulting 
from the negligent manner in which it maintained 
that supply and allowed the quantity or pressure to 
be reduced below the proper standard. (See note 
by Judge Freeman to Britton v. Green Bay, etc., 
W. W. Co., 29 Am. St. Rep. 863, suggesting the 
need of legislation in view of the decisions of the 
great majority of courts in these cases. ) 

The principal case is well supported by the opin- 
ion of Mr. Justice Brewer in the case cited from the 
United States Supreme Court, and we believe it is 
sound in reason and just in result. F. T. C. 


Where the greatest latitude is allowed a person 
who is not a party to a contract to sue upon it 
as a beneficiary, there is still the fundamental 
condition that the plaintiff must be a direct bene- 
ficiary as distinguished from one who is merely 
collaterally or incidentally benefited. (Per Baker, 
J., in Crandall v. Payne, 154 Ill. 627, 39 N. E. 601.) 
The test of who is a direct beneficiary and who is 
not is this: Is the promised performance to be exe- 
cuted directly to the third party? If it be the pay- 
ment of the promisee’s debt, as in Lawrence v. Fox 
(20 N. Y. 268), is the money to be handed over to the 
third party directly? If not, then the third party 
is not a beneficiary and cannot sue upon any 
theory. Thus, if the promise is to put money into 





the promisee’s hands, with which he is to pay his 
debts, the creditor cannot sue (Burton v. Larkin, 
36 Kan. 246,13 P. 398; Thomas v. Prather, 65 Ark. © 
27, 44 S. W. 218); or if the promise is to pay the 
promisee $1,000, conditioned, however, to be void 
if the promisor pays the promisee’s debt to a third 
party, the creditor cannot sue. (Turk v. Ridge, 41 
N. Y. 201; Simson v. Brown, 68 N. Y. 355.) Simi- 
larly, if a railway company contract with levee com- 
missioners to so build an embankment on its right 
of way as to establish a dam which would keep the 
water off of the land of property owners in the dis- 
trict, and to complete the work by a certain time, it 
will not be liable in contract to the property owners 
of the levee district who are damaged by the failure 
to complete the work within the time specified. 
(Rodhouse v. C. & A. Ry. Co., 219 Ill. 596. 76 N. E. 
836.) 

The same principle is fundamental in the law of 
torts. The law creates a mandate to act or re- 
frain from acting (the breach of which is a tort), 
not in favor of everyone who may be damaged as 
the natural and probable consequence of the 
breach of such mandate, but only in favor of some 
single individual or limited class of individuals to 
whom the performance directly and physically runs, 
or who are the immediate recipients of the benefits 
of refraining from acting. Thus if the negligence 
of A caused the death of B while both were driving 
upon the highway, A’s wife and children, who were 
dependent upon him, would have, apart from stat- 
ute, no cause of action for damages. There was a 
mandate to use due care toward A alone. All 
others, no matter how obvious, or how great finan- 
cially, their interest may be in the performance of 
that duty, are merely incidentally or collaterally 
benefited by its performance. Similarly, a railway 
company which contracted with levee commis- 
sioners to so build an embankment on its right of 
way that it would operate as a dam to keep the 
water off of the land of property owners in the dis- 
trict, and to complete the work by a certain time, 
was declared not to be liable in tort to a property 
owner damaged by the failure to perform its con- 
tract within the time specified. (Rodhouse v. C. & 
A. Ry. Co., 219 Ill. 596. 76 N. E. 836.) Obviously, 
the application of the general principle founded 
upon this distinction is not affected by the fact that 
the mandate to use due care in the doing or re- 
fraining from doing certain acts with reference to B, 
is upon a public service corporation in the furnishing 
of the public service in which it is engaged. In 
the case put where A’s negligence caused the death 
of B, it would have made no difference that A was 
a public service corporation and B a passenger. 

The public policy in favor of this general princi- 
ple, applicable alike to any contractual or other 
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liability is so obvious that it hardly needs extended 
comment. Any departure from it would make 
every sort of human activity, whether founded 
upon contract or tort, highly speculative in charac- 
ter. The amount of liability which might be in- 
curred for the failure to perform any obligation 
would remain always uncertain and too frequently 
incalculable.- An infinity of suits must not infre- 
quently ensue upon the breach of an obligation 
and the danger of false claims be enormously in- 
creased. Individuals would be forced on every 
occasion to have relations with persons toward 
whom they would not voluntarily assume them. 
The application of the general principle announced 
is decisive in the principal case. If the perform- 
ance by the water company in furnishing water for 
fire protection purposes (whether regarded as pur- 
suant to its contract or pursuant to a mandate 
raised by law, apart from the contract, because it is 
a public service corporation engaged in furnishing 
a public service) runs directly and physically to the 
inhabitant, then the water company may possibly 
be liable in contract. It certainly would be liable 
in tort. On the other hand, if the performance of 
the water company runs directly and physically to 
the municipality alone, then the inhabitant is only 
incidentally or collaterally benefited and there can 
by no possibility be a recovery either in contract or 
in tort. It is submitted that the latter view is the 
only possible one under the facts of the principal 
case. The water company has not been negligent 
in failing to give water service directly to the indi- 
vidual inhabitants, including the plaintiff. On the 
contrary, the water company was dealing directly 
and entirely with the municipal corporation. The 
municipality undertook to give fire protection. 
Pursuant to this design it organized a fire depart- 
ment. To make that fire department effective it 
needed hose, fire engines, hose carts, and water 
delivered at hydrants. All these items stand on the 
same footing precisely. All of them are actually 
used by the city itself in the course of running its 
fire department. All of them are necessary to 
make the protection given by the fire department 
effective. The water is no more important than 
the hose. Even in contracting with the water com- 
pany that it furnish the water at a high pressure so 
that the necessity of purchasing steam fire engines 
is avoided, the municipality is simply arranging for 
a necessary element to make its fire department 
effective. The water company under such a con- 
tract no more renders service direct to the inhabi- 
tants than does the corporation which makes a 
business of selling fire hose, fire alarms, and fire 
engines. In short, while the water company is a 


public service corporation which might in fact enter 
the public calling of furnishing water for fire pro- 





tection to the inhabitants directly, for use by the 
inhabitants in person, yet it has not in fact'done so 
when it merely undertakes to furnish the municipal 
corporation with water or fire pressure as a part of 
the equipment of the municipal fire department. 
Twenty-three cases arising in twenty jurisdic- 
tions and involving the same point as the principal 
case, have resolved the problem of liability in favor 
ofthe defendant. (Liability of water companies for 
fire losses, “‘ Michigan Law Review,” May, 1905.) 
In only one was the decision in any way confined to 
the question of liability in contract. (Howsmon v. 
Trenton Water Co., 119 Mo. 304. 24 S. W. 784.) 
In all the others any action, whether in tort or in 
contract, was denied. In all but two the pleading 
was under a code, and it made no difference what 
the form of the action was, whether contract or 
tort, and in all of them the plaintiff failed because 
he had no cause of action upon any theory. In 
some cases the court considered both the theory of 
contract and of tort. (Fowler v. Athens City Water 
Works, 83 Ga. 219, 9 S. E. 673 (1889); House 
v. Houston Water Works Co., 88 Tex. 233, 31 S. W. 
179, 28 L. R. A. 532; Britton v. Green Bay Water 
Works, 81 Wis. 48, 51 N. W. 84 (1902); Fitch v. 
Seymour Water Co., 139 Ind. 214, 37 N. E. 982 
(1894); Nickerson v. Bridgeport Hydraulic Co., 
46 Conn. 24 (1878); Nichol v. Huntington Water 
Co., 53 West! Va. 348, 44 S. E. 290 (1903).) In 
some the court was indifferent to terminology. 
(Wainwright v. Queens Co. Water Co., 78 Hun. 
146, 28 N. Y. Supp. 987 (N. Y. Supreme Ct. 
1894); Beck v. Kittanning Water Co., 11 Atl. 
300 (Pa. 1887); Stone v. Unionton Water Co., 
4 Pa. Dist. Repts. 431 (1895); Foster v. Look- 
out Water Co., 3 Lea 42 (Tenn., 1879); Wilkinson 
v. Light, Heat & Water Co., 78 Miss. 389, 28 So. 
877 (1900); Bush v. Artesian Hot & Cold Water 
Co., 4 Idaho 618, 43 Pac. 69 (1895); Mott v. Cherry- 
vale Water Co., 48 Kan. 12, 28 Pac. 989 (1892); 
Town of Ukiah City v. Ukiah Water & Imp. Co., 75 
Pac. 773 (Cal. 1904).) In others still the court 
assumed that if there was any cause of action it 
must be in contract. (Ferris v. Carson Water Co., 
16 Nev. 44 (1881); Davis v. Clinton Water Works 
Co., 54 Ia. 59 (1880); Becker v. Keokuk Water 
Works, 79 Ia. 419; Blunk v. Dennison Water Sup- 
ply Co., 73 N. E. 210 (Ohio, 1905).) In the two 
jurisdictions which had a common law system of 
pleading the action was on the case in tort for dam- 
ages. In both a demurrer to the declaration was 
sustained, the court considering whether any action 
lay either in contract or tort. (Nickerson v. Bridge- 
port Hydraulic Co., 46 Conn., 24 (1878); Nichol v. 
Huntington Water Co., 53 West Va. 348, 44 S. E. 
290 (1903).) A recent case in Louisiana (Allen & 
Curry Mfg. Co. v. Shreveport Water Works Co., 113 
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La. 1091, 37 So. 980) has reversed its former 
decision (Planters’ Oil Mill v. Monroe Water Works, 
52 La. Ann. 1243, 27 So. 684) holding the water 
company liable. Kentucky, the original jurisdic- 
tion holding the water company liable in contract, 
seems to have become a trifle apologetic about its 
position. (Graves County Water Co., v. Ligon, 66 
S. W. 725, 726 (Ky.).) 

By far the most usual line of reasoning upon 
which the water company is held not liable on any 
theary, is that the plaintiff is not in any proper 
sense the beneficiary of the obligation on the part of 
the water company to the municipality. This is 
most succinctly put in Allen & Curry Mfg. Co. v. 
Shreveport Water Works Co., 113 La. 1091, 37 So. 
Rep. 980. (See also Britton v. Green Bay Water 
Works, 81 Wis. 48, 56,51 N. E. 84; Nickerson v. 
Bridgeport Hydraulic Co., 46 Conn. 24, 29; House 
v. Houston Water Works Co., 88 Tex. 233, 239, 
31 S. W. 179; Howsmon v. Trenton Water Co., 119 
Mo. 304, 314, 24 S. W. 784; Blunk v. Dennison 
Water Supply Co., 73 N. E. 210, 211 (Ohio).) 
See further to the same effect, but not so suc- 
cinctly, Wainwright v. Queens County’ Water 
Co., 78 Hun. 146, 28 N. Y. Supp. 987; Ferris v. Car- 
son Water Co., 16 Nev. 44, 47; Nichol v. Hunting- 
ton Water Co., 53 West Va., 348, 44 S. E. 290; 
Fitch v. Seymour Water Co., 139 Ind. 214, 37 N. E. 
982; Wilkinson v. Light, Heat & Water Co., 78 
Miss. 389, 28 So. 877. Inthe Texas case (House v. 
Houston Water Works Co., 88 Tex. 233, 31 S. W. 
179) the court distinguished between the right of the 
sendee of a telegram to sue the telegraph company 
in tort for negligence, and the non-liability in tort 
of the water company to the inhabitants in case of 
loss by fire on the ground that in the former case 
the telegraph company is serving directly the person 
to whom the message is sent. 

Guardian Trust Company v. Fisher, 200 U. S. 57, 
does not in fact hold in the slightest degree that an 
action of tort lies against the water company. 
There, judgments had been obtained in the state 
courts of North Carolina against the water com- 
pany for loss by fire. In foreclosure proceedings 
against the water company in the United States 
court these judgments were proved up as claims. 
The question of liability was absolutely closed. 
The only question was whether the judgments were 
in tort or contract. If they were in the former, 
then they took priority over the bonds. The North 
Carolina court had already held the judgments to 
be in tort. The United States Circuit Court held 
the same way, and in the United States Supreme 
Court this was affirmed. No question of the pro- 
priety of the judgments was up. The only ques- 
tion was, what was their character. The Supreme 
Court, while denied all right to consider the validity 





or propriety of the judgments, were asked to say 
upon what legal theory they rested. They evi- 
dently regarded the tort theory as more possible 
than contract. Then they stated the most plausible 
ground of tort liability which they could invent. 
By this means the character of the judgments only, 
and not their propriety, was fixed. Obviously there 
is nothing in such a decision which lends the slight- 
est countenance to the holding on the merits of the 
question that a judgment in tort is a proper one. 
The difficulty in the class of cases of which the 
principal is one, is the opportunity which is afforded 
to a court, swayed by sentiment and sympathy, of 
making a special rule for a particular case contrary 
to a general rule of the greatest fundamental im- 
portance, and by way of infringement upon the 


peculiar province of the legislature. 
A. M. KALES. 


TAXATION. (Transfer Tax — Corporate Stock — 
Corporation Incorporated in Two States.) N.Y. — 
The extent to which stock of a corporation in- 
corporated in both New York and Massachusetts, 
belonging to a non-resident, may be taxed under 
a law imposing a tax on the transfer by will of any 
personal property within the state where decedent 
was a non-resident of the state at the time of his 
death, is determined in Jn re Cooley’s Estate, 78 
N. E. 939. The corporation had property in New 
York, as well as in Massachusetts. The court was 
of the opinion that for the purposes of the transfer 
tax the stock held by a non-resident should be 
taxed by regarding the New York corporation as 
owning the property situate in New York, and 
the Massachusetts corporation as owning that situ- 
ate in Massachusetts, and each as owning a share 
of any property situate outside of either state or 
moving to and fro between the two states. By 
adopting this rule the court regarded itself as 
avoiding any difficulty arising from double tax- 
ation. The case was distinguished from others in 
which the tax had been imposed to the full extent 
of the property owned by the corporation, on the 
ground that in such cases it did not appear that 
the corporation owned property situate without 
the state. See, for instance, Matter of Bronson, 
150 N. Y. 1, 44 N. E. 707, 34 L. R. A. 238, 55 Am. 
St. Rep. 632, and Matter of Palmer, 183 N. Y. 
238, 76 N. E. 16. 


TORTS. (Libel — Picture.) Wis. — In Wandt 
v. Hearst’s Chicago American, 109 Northwestern 
Reporter, 70, a newspaper publisher is held liable 
in damages to the original of a picture published 
in connection with a libelous article concerning 
another person. The fact that the original of the 
picture published might not have been damaged 
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in the estimation of those well acquainted with 
her the court did not consider as a defense to the 
action but merely as mitigation of the damages. 


This problem is one that is bound to come before 
the courts oftener in these days of pictorial journal- 
ism. But the opinion in the above case does not 
discuss the different considerations with sufficient 
thoroughness to make it of permanent value as a 
precedent in other courts. The only recorded liti- 
gation of the same kind hitherto known to us is a 
suit by Detective Porteous against the Cosmopolitan 
Magazine, in New York, December, 1885, but we 
never saw any disposition of it in the Court of 
Appeals. J. H.W. 


TRUSTS. (Cy-prés.) N. Y. (Sup. Ct.) —A 
case involving the distribution of a trust fund, 
which perhaps derives the greatest interest from 
the fact that it involves the proper distribution of 
the remains of the funds collected for the sufferers 
from the Slocum disaster, is that of Loch v. Mayer, 
100 N. Y. Supp. 837, decided by the Special Term 
of the New York Supreme Court. The case is, 
however, also of legal interest in that it involves 
the application of the cy-prés doctrine. As will 
be recalled, a large fund was coliected for the suf- 
ferers from the Slocum disaster. Of this fund only 
about one-fourth was expended for the relief of 
sufferers, leaving in the hands of the relief com- 
mittee nearly three-fourths of the amount col- 





lected — over $9,000. The trustees brought this 
action for instructions as to the disposition of the 
money remaining in their possession. St. Mark’s 
Lutheran Church intervened as a claimant to the 
fund. As will be recalled, the disaster happened 
to an excursion arranged by said church. 

All doubt on the question has been removed by 
Laws N. Y. 1901, p. 751, C. 291, Wherein it is pro- 
vided that the Supreme Court shall have control 
over gifts in all cases provided for by section 1 of 
the Act, and that when it appears that circum- 
stances shall have so changed since the execution 
of the instrument containing a gift or grant to reli- 
gious, charitable or benevolent purposes, as to 
render a literal compliance with the terms of the 
instrument impracticable, the court may direct that 
such gifts shall be administered in such manner as 
will most effectively accomplish the purpose of such 
instrument, but that no such order shall be made 
and enacted within twenty-five years after the exe- 
cution of such instrument, or without the consent 
of the donor or grantor, if living. In view of this 
enactment it was held that the trustees should 
continue to administer the fund, for the relief of 
individual sufferers from the Slocum disaster need- 
ing financial assistance, and that moneys not so 
expended should be added to the fund and kept 
until the expiration of twenty-five years, when the 
application for instructions as to the disposition 
of the fund might be renewed. 
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He Dodged. — It is said of a noted Virginia 
judge that in a pinch he always came out 
ahead. An incident of his childhood might 
go to prove this. 

‘‘Well, Benny,” said his father, when the 
lad had been going to school about a month, 
‘‘what did you learn to-day?” 

‘* About the mouse, father.”’ 

‘Spell mouse,” his father asked. 

After a little pause Benny answered, 
‘‘Father, I don’t believe it was a mouse after 
all; it was a rat.’’ — Lippincott’s. 


Title Deed. —A_ subscriber of Madison, 
South ‘Dakota, sends in the following curious 
deed: . 

I, J]. Henry Shaw, the grantor herein, 

Who lives at Beardstown, Cass County, within, 

For seven hundred dollars, to me paid to-day, 

To Charles E. Wyman do sell and convey 

Lot two (2) in block forty (40), said county 
and town, 

Where Illinois River flows placidly down, 

And warrant the title forever and aye, 

Waiving homestead and mansion, to both a 
good-bye, 

And pledging this deed is valid in law, 

I add here my signature, J. Henry Shaw. 

(Seal) Dated July 25, 1881. 


I, Sylvester Emmons, who live at Beardstown, 
A justice of peace of fame and renown, 
Of the County of Cass and Illinois state, 
Do certify here that on this same date, 
One J. Henry Shaw to me did make known 
That the deed above and name were his own; 
And he stated he sealed and delivered the 
same 
Voluntarily, freely, and never would claim 
His homestead therein; but left all alone, 
Turned his face to the street and his back to 
his home. 
S. Emmons, J. P. 


(Seal) Dated August 1, 1881. 


The poetic deed preserves all legal points, 
and is regarded by the members of the Bar as 
a masterpiece. 

J. Henry Shaw was born in Boston in 1825, 
and settled in Illinois in 1835, and was promi- 
nently identified with the early history of 
Cass County, Illinois, and was a prominent 
attorney-at-law, meeting at the Bar such men 
as Lincoin, Douglas, War-Governor Yates and 





others. He died in 1882. His education so 
far as schools were concerned was limited to 
three weeks in a country school in 1837, where 
he learned the elements of reading and writing. 


Judge Brewer’s Bailiff Story. — While on his 
way recently to Burlington, Vt., to visit rela- 
tives, Judge Brewer related the following inci- 
dent: 

“An amusing thing took place in Washing- 
ton in connection with the Supreme Court this 
last winter. There was a young man in the 
court room who was talking out loud, making 
a little confusion, and one of the old colored 
bailiffs that we have there went in and led 
him out and said: ‘ Young man, you want to 
come out and be still. That is the Supreme 
Court of the United States in there! If they 
get after you, nobody in the world could help 
you! Nobody could help you— except the 
Almighty —and the chances are He won't 
interfere! ’’’ — Boston Herald. 

Woman’s Discernment.— ‘‘ What a mur- 
derous looking individual the prisoner is! ”’ 
whispered an old lady in a crowded court 
room. ‘I'd be afraid to get near him.” 

‘*Sh!”’ warned her husband. “ That ain’t 
the prisoner. He ain’t been brought in yet.” 

“It ain’t! Who is it, then? ”’ 

“It’s the judge.”” — Lippincott’s. 


Carlisle and the Supreme Court.— A good 
story is told of John G. Carlisle. Mr. Carlisle 
was once approached by a well-known member 
of the New York Bar, a man of most patroniz- 
ing manner. 

‘*T see, Carlisle,’’ he observed loftily, ‘* that 
the Supreme Court has overruled you in the 
case of Mullins v. Jenkinson. But,’’ he added, 
in his grand way, “‘ you, Carlisle, need feel no 
concern about your reputation.” 

Carlisle chuckled. ‘‘ Quite so,’’ he agreed. 
““T am only concerned for the reputation of 
the Supreme Court.”” — Harper’s Weekly. 


According to His Folly. — The present chief 
justice of Ontario, Sir William Meredith, was 
for many years engaged in the practice of 
criminal law, and afterwards became a notable 
figure in provincial politics, as leader of ‘‘ Her 
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Majesty’s Loyal Opposition” in the Ontario 
Parliament. He is a man of fine presence, 
with a leonine mass of white hair. One night 
he was speaking in Toronto at a turbulent 
meeting held toward the close of a hot cam- 
paign, when he was sharply interrupted by a 
strident voice from the top gallery: 

“* Aw, Willum, go an’ get your hair cut! ”’ 

Instantly Meredith threw back his magnifi- 
cent head, and, fixing the offender with the 
stern eye of the practiced examiner, exclaimed: 

“My friend, if my memory serves me, I 
once had something to do with getting your 
hair cut.”’ 


There were no more interruptions. — Lip- 
pincott’s. 
Saved His Opponent.— ‘‘ Sam’’ Tompson, the 


Boston lawyer, back in the seventies had a 
case in the civil court, and during the trial the 
attorney on the other side, in a heated argu- 
ment, called him a liar, in words more forcible 
than elegant. Now ‘‘Sam” was hard of 
hearing, and his alert assistant promptly in- 
formed him that his opponent had just cailed 
him a blankety-blanked liar. 

“Sam ” at once faced him, and, in his pecu- 
liar drawl, said, ‘‘ I can take you out on the 
street and find a hundred who will say the 
same thing.”’ 

He then proceeded with his argument so 
quickly, the court, if so inclined, had no 
chance to administer a rebuke, or perhaps 
a fine for contempt, to his opponent. — Boston 
Herald. 


The Quality of Mercy.—In the court of 
common pleas of the city of Aurora, IIl., 
along toward the close of the war, a darky 
preacher was indicted for the larcency of a pig 
belonging to an Irishman. 

The accused not having a lawyer, the judge 
appointed two Democrats, among the ablest 
at the Bar. It was amusing to the audience 


in attendance tc see them consulting during 
the trial with their client who of course sat 
with them. They set up an elaborate defense ; 





a better one it was thought than they would 
if their client had been white instead of black. 
But the jury was satisfied the pig had been 
feloniously taken and carried away as it was 
found at the darky’s, with footprints leading 
from the Irishman’s pen. Before passing sen- 
tence the judge asked the accused if he had 
anything to say, etc., to which he replied that 
he had always been taught in the South that 
it was better to tell the truth than to lie, and 
better to beg than steal; but he said he had 
asked for aid, and unable to get it, he had 
helped himself to the pig in order to save his 
family from starvation. His appeal for clem- 
ency was so touching that the judge suspended 
his fine and thereupon a bailiff passed around 
a hat to pay for the pig, and there being more 
than the Irishman was entitled to, the balance 
was given the darky, and they left the court 
room together. 


“A Logical Deduction.’’ — A decision lately 
rendered by a justice of the peace in this dis- 
trict illustrates beautifully the wisdom of 
selecting as a judge a person who has never 
wasted his valuable time in burning the mid- 
night oil while pursuing his studies of elemen- 
tary law, and I might say of logic. 

Plaintiff, a saloon keeper who conducted 
what is commonly known as a wine-room in 
connection with his saloon, sued a young man, 
a minor, on account, for beer and whisky 
furnished him therein from time to time. 
The defendant pleaded ‘‘ infancy,’’ but ad- 
mitted the purchases. The judge, to the 
great surprise of defendant’s counsel and, I 
might also add, the plaintiff’s counsel also, 
rendered the following opinion: 

“The defendant admits the contract and 
relies only on a plea of infancy. The law is 
well settled that an infant may contract for 
necessaries. All medical authorities agree 
that whisky is a medicine and that beer is 
food, and medicine and food are necessaries. 
Therefore, the defendant’s plea in this case is 
bad. Let judgment go for the plaintiff.” 
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